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Division for the Purpose of Special Division

Appointing Independent Counsels
Ethics in Government Act of 1978, As Amended

Division No. 94-1

IN RE: MADISON GUARANTY SAVINGS & LOAN
(REGARDING MONICA LEWINSKY AND OTHERS)

Before: SENTELLE, Presiding, FAY and CUDAHY, Senior Circuit Judges

ORDER

Upon consideration of the motion of Independent Counsel Robert W. Ray requesting
authorization to release and publish his Final Report in this matter, it is hereby

ORDERED that the motion be granted. It is therefore

ORDERED, ADJUDGED, AND DECREED that the Final Report of Independent
Counsel Robert W. Ray Regarding Monica Lewinsky and Others, inclusive of an appendix
containing all comments or factual information which have been submitted by any individual
pursuant to 28 U.S.C. § 594(h)(2) and which are not heretofore governed by any other order of
this Court, shall be released to the public.

Per Curiam

For the Court:
Mark J. Langer Clerk

Sargent
Chlef Deputy Clerk




United States Court of Appeals
UNITED STATES COURT OF APPEALS Eor the District of Columbia gm:un
FOR THE DISTRICT OF COLUMBIA CIRCUIT

JAN 16 1998
Diyis::.on for the Purpose of Fll.Eﬂ IAN
Appointing Independent Counsels Spaeial Division

In re: Madison Guaranty Savings Division No. 94-1
& Loan Association

Before: Sentelle, Presiding, Butzner and Fay, Senior Circuit
Judges

ORDER

Upon consideration of an oral application for the expansion
of jurisdiction of an Independent Counsel provided to this Court
on behalf of the Attorney General on January 16, 1998, it is
hereby |

ORDERED that the investigative and prosecutorial
jurisdiction over the £3llowing matters be referred to
Independent Counsel Kenneth W. S:frr and to the Office of the
Independent Counsel as an expansion of prosecutorial jurisdiction
in lieu of the appointment of another Independent Counsel
pursuant to 593(c) (1):

(1) The Independent Counsel shall continue
to enjoy the full jurisdiction initially conferred upen
him as a result of the August 5, 1994, order of the
Special Division of the Court and all subsequent orders
concerning jurisdiction. Pursuant to 28 U.S.C.

§ 593(c) (1), the Independent Counsel's jurisdiction
shall be expanded to include the following:

(2) The Independent Counsel shall have
jurisdiction and authority to investigate to the
maximum extent authorized by the Independent Counsel
Reauthorization Act of 1994 whether Monica Lewinsky or
others suborned perjury, obstructed justice,
intimidated witnesses, or otherwise violated federal
law other than a Class B or C misdemeanor or infraction
in dealing with witnesses, potential witnesses,




2

attorneys, or others concerning the civil case Jones v.
clinton.

(3) The Independent Counsel shall have
jurisdiction and authority to investigate related
violations of federal criminal law, other than a Class
B or C misdemeanor or infraction, including any person
or entity who has engaged in unlawful conspiracy or who
has aided or abetted any federal offense, as necessary
to resolve the matter described above.

(4) The Independent Counsel shall have
jurisdiction and authority to investigate crimes, such
as any violation of 28 U.S.C. § 1826, any obstruction
of the due administration of justice, or any material
false testimony or statement in violation of federal
criminal law, arising out of his investigation of the
matter described above.

(5) The Indepehdent Counsel shall have all
the powers and authority provided by the Independent
Counsel Reauthorization Act of 19%4.
It is further ORDERED that this document and its contents be
and remain UNDER SEAL absent further Order of this Court.

This the /%4& day of January, 1998.

Per Curiam
For the Court:

Ry,

Marilﬁn Sargent
Chief Deputy Clerk




United States Court of Appeals
For the District of Columbia Circuit

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCU
INDEPENDENT COUNSEL DIVISION IﬁLEU 1N 16 1998

Special Division
In re Monica Lewinsky )

F ON

Section 591 (e) (2) of the Independent Counsel Reauthorization
Act of 1994 (the Act) requires that the Attorney General
determine whether she must recuse herself because information
received involves "a person with whom the Attorney General has a
current or recent personal or financial relationship," and that
the determination be filed with this Court. Accordingly, I
hereby notify the Special Division of the Court that I have no
current or recent personal or financial relationship with Monica
Lewinsky such as would require my recusal from discharging my

responsibilities under the Act.

Respectfully submitted,

7

Janet Reno
7 Kttorney General of the United States
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
INDEPENDENT COUNSEL DIVISION

In re Monica Lewinsky ) No.

NOTIFICATION TO THE COURT OF THE INITIATION OF
A PRELIMINARY INVESTIGATION AND APPLICATION TO THE COURT
FOR THE EXPANSION OF THE JURISDICTION OF AN INDEPENDENT COUNSEL

In accordance with the Independent Counsel Reauthorization
Act of 1994, I hereby notify in writing the Special Division of
the Court that I have commenced a preliminary investigation,

28 U.S.C. § 592(a) (1), into whether violations of federal
criminal law were committed by Monica Lewinsky or any other
individual, as described below. As a result of my inquiry into
this matter, I request expansion of the jurisdiction of
Independent Counsel Kenneth Starr to further investigate and
determine whether prosecution is warranted. 28 U.S.C.

§ 593(c) (1). The Court has already been informed of this matter
and my request orally.

The Department of Justice has received information from
Independent Counsel Kenneth Starr that Monica Lewinsky, a fcrmer
White House employee and witness in the civil case Jones v.
Clinton, may have submitted a false affidavit and suborned

perjury from another witness in the case. In a taped




2
conversation with a cooperating witness, Ms. Lewinsky states that
she intends to lie when deposed. 1In the same conversation, she
urges the cooperating witness to lie in her own upcoming
deposition.

I have determined that it would be a conflict of interest
for the Department of Justice to investigate Ms. Lewinsky for
perjury and sﬁborning perjury as a witness in this ci&il suit
involving the President, in light of the allegations involved in
the lawsuit. 28 U.S.C. § 591(c) (1).

I have also determined that the taped conversation
establishes that further investiéation of this matter is
warranted. 28 U.S.C. § 592(c) (1).

It would be appropriate for Independent Counsel Starr to
handle this matter because he is currently investigating similar
allegations involving possible efforts to influence witnesses in
his own investigation. Some potential subjects and witnesses in
this matter overlap with those in his ongoing investigation.
Independent Counsel Starr has requested that this matter be

referred to him.




Attached is a recommended draft Order expanding Independent

Counsel Starr's jurisdiction to include this matter.

Respectfully submitted,

(i
Janet Reno
Agtorney General of the United States

Date ’j—é»\«a_ca.r}, /6, /259




United States Court of Appeals
UNITED STATES COURT OF APPEALS  For the District of Columbia Circui

FOR THE DISTRICT OF COLUMBIA CIRCUIT :
FILED Ja¥ 29 19%

Division for the Purpose of .
Appointing Independent Counsels Special Division

Ethics in Government Act of 1978, As Amended

In re: Madison Guaranty Savings Division No. 94-1
& Loan Association
Before: SENTELLE, Presiding Judge, BUTZNER and FAY, Senior Circuit Judges.
ORDER

Upon consideration of the “Application to Authorize Disclosure of Jurisdictional Expansion
Order,” filed by Independent Counsel Kenneth W. Starr on January 28, 1998, the Court finds that
disclosure of the Court’s order of January 16, 1998, expanding the jurisdiction of the Independent
Counsel would be in the best interests of justice. Accordingly, it is

ORDERED that the application be granted. The Court’s order expanding the prosecutorial
jurisdiction of the Independent Counsel in this matter, filed under seal on January 16, 1998, is hereby
unsealed. It is

FURTHER ORDERED that the “Notification to the Court of the Initiation of a Preliminary
Investigation and Application to the Court for the Expansion of the Jurisdiction of an Independent
Counsel” and the “Notification of Recusal Determination,” filed under seal by the Attomey General
on January 16, 1998, are also hereby unsealed.

Per Curiam

For the Court:
Mark J. Langer, Clerk

, £47

aril . Sargent
Chief Deputy Clerk
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Fifteen months ago I promised the American people that I would
complete this investigation promptly and responsibly. Today I fulfill
that promise.

President Clinton has acknowledged responsibility for his actions. He
has admitted that he knowingly gave evasive and misleading answers to
questions in the Jones deposition and that his conduct was prejudicial to
the administration of justice; he has acknowledged that some of his
answers were false; he has agreed to a five year suspension of his
Arkansas bar license; and he has agreed not to seek attorneys’ fees in
connection with this matter.

The nation’s interests have been served. And therefore, I decline
prosecution.

In doing so, I have tried to heed Justice Robert Jackson’s wisdom: “The
citizen’s safety lies in the prosecutor who tempers zeal with human
kindness, who seeks truth and not victims, who serves the law and not
factional purposes, and who approaches his task with humility.”

I trust that the decision made today meets the expectations of the
American people, who deserve a resolution that acknowledges the
President’s conduct, respects America’s institutions, and demonstrates
sensitivity to our constitutional system of government.

This matter is now concluded. May history and the American people
judge that it has been concluded justly.

Televised Statement of
Independent Counsel Robert W. Ray

Friday, January 19, 2001

Regarding Monica Lewinsky and Others
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dent Counsel, In re: Madison Guaranty Savings & Loan Association. It is the

product and the culmination of the work of many people from August
1994 to today. I am indebted to those individuals, their service to the nation, and
their commitment to justice.

After Congress re-enacted the independent counsel provisions of the Ethics
in Government Act, the Special Division of the United States Court of Appeals for
the District of Columbia Circuit, on August 5, 1994, appointed Kenneth W. Starr
as Independent Counsel to continue the already wide-ranging investigation begun
by Robert B. Fiske Jr. concerning the Madison Guaranty/Whitewater matters. Over
the next four years, Attorney General Janet Reno sought the expansion of this
Office’s investigative jurisdiction on several occasions, so that the Office also con-
ducted investigations into the “FBI Files” matter, the “Travel Office” matter and,
finally, consideration of President William J. Clinton’s testimony and other poten-
tially obstructive conduct involving his relationship with Monica S. Lewinsky.

When, on October 18, 1999, Independent Counsel Starr resigned, the Spe-
cial Division appointed me to conclude the Office’s work. I have now done so.
Although the Office will remain open for some period of time to archive mate-
rial, conduct financial audits, and dispose of attorney fee applications, the sub-
stantive work of this Office is now over.

During its tenure, this Office has employed several hundred individuals in
~ various capacities. Many attorneys have been employed by the Office or been
detailed to the Office from the Department of Justice and United States Attor-
neys’ Offices throughout the country. Over the past seven years, several hundred
FBI, IRS, and Customs agents, and other investigators have assisted our investiga-
tion. Dozens of support staff, including our Administrative Officer and his staff,
paralegals, secretaries, receptionists, and computer support personnel have
worked tirelessly on the thousands of sometimes mundane, yet vital tasks that
any government agency requires to function effectively.

Each and every person who has worked in any capacity in this Office
deserves recognition for their courageous service. The sacrifices they have made
are as varied as the individuals who have made them. Some endured months of
travel. Others sacrificed substantial career prospects or left private law practice to
serve the American people. Still others were separated from their families seem-
ingly forever. Their families thus joined them in their service. And for many, the
work of this Office will of course have a lasting impact on their lives, both per-
sonal and professional.

This is the sixth and final report to the public of the Office of the Indepen-

* Publication Note: Pagination as contained in the version filed with the Court on May 18,
2001, which was the version made available to named persons for purposes of their review and com-
ments published herewith, are noted in brackets to allow the reader to identify the page number and
material being referenced by the named person in his/her comment.
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A definitive conclusion to this investigation could not have been achieved
without the contributions of these many talented individuals. My colleagues
have worked long and hard under often trying circumstances that included
unsubstantiated public allegations of misconduct and unnecessary delays in
obtaining evidence to which the investigation was entitled under the law. Their
contributions may never be fully recognized in the annals of history. I would be
sorely remiss, however, if I did not simply commend the integrity and profession-
alism that the attorneys, agents, and staff brought to their work each day. Their
tenacity as zealous advocates for justice and the courage displayed in their unbi-
ased decision making have, for me, truly made all the difference.

It would be presumptuous of me to thank those who served with my prede-
cessor, former Independent Counsel Starr, rather than with me. But his admira-
tion for them is a matter of record, and I am honored to be able to repeat his sen-
timents here:

[iii] [M]y staff has included skilled and experienced prosecutors from around
the country. They have brought an enormous amount of experience and
expertise to the office. My colleagues during this past year have included
a former United States Attorney...; the Chief of the Public Corruption
Unit of the United States Attorney’s Office in Los Angeles; the Chief of
the Public Corruption Unit of the United States Attorney’s Office in
Miami; the Chief of the Bank Fraud Unit of the United States Attorney’s
Office in San Antonio; prosecutors with lengthy experience in the Public
Integrity Section of the Department of Justice; seasoned [flederal prose-
cutors from 10 different [s]tates and the District of Columbia; and vet-
eran state prosecutors from Maryland and Oregon.

* %k %

During the Lewinsky investigation, the office also relied on many tal-
ented investigators with extensive service in the FBI and in law
enforcement agencies, and the FBI laboratory yet again provided
superb assistance to us, as it has throughout the Madison/Whitewater
investigation, with the strong support of [FBI Director Louis J.] Freeh.

In addition, let me express my appreciation, and it is great, for the
grand jurors [of United States District Court for the District of Colum-
bia Grand Jury 97-2] who devoted much time and energy to examin-
ing the witnesses and considering the evidence. Those 23 citizens of
the District of Columbia have performed an invaluable service, and I
publicly thank them....[T]hese grand jurors were active, they were
knowledgeable, [and] they were fair....!

In addition, I wish to extend that same appreciation to the twenty-three cit-
izens who served on United States District Court for the District of Columbia
Grand Jury 2000-03, empaneled on July 11, 2000. They served with distinction
and approached their mission of assessing the law and the evidence in this case
with fidelity to justice, mindful of the nation’s interests.

1 Impeachment Inquiry Pursuant to H. Res. 581: William Jefferson Clinton, President of the United States:
Appearance of the Independent Counsel Before the House Comm. on the Judiciary, 105* Cong., 24 Sess.
38-39 (Nov. 19, 1998) (statement of Independent Counsel Kenneth W. Starr).
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I take great pride in the work of the Office of the Independent Counsel, In
re: Madison Guaranty Savings & Loan Association. The individuals who have served
in this Office are a remarkable group of human beings. They deserve to have
history know and record their efforts, and how they served their country in this
investigation. And so, a listing of their names follows these acknowledgements.
They all have my deepest thanks and my congratulations on a job now con-
cluded and well done.

Robert W. Ray
Independent Counsel
May 18, 2001

Regarding Monica Lewinsky and Others

[iv]




vl Persons Associated with the
Office of the Independent Counsel

In Re: Madison Guaranty Savings & Loan Association

1994-2002*

Name Last Title Held

Dates of Service

Senior Counsel ................
Summer Intern .......... ...
Administrative Assistant
Receptionist ..................
Legal Secretary ................
Deputy Independent Counsel . . . .
Paralegal Specialist .............
Deputy Independent Counsel . . ..
Associate Independent Counsel ..
Criminal Investigator ...........
Counselor to the Ind. Counsel ...
Associate Independent Counsel ..
Associate Independent Counsel . .
Criminal Investigator ...........

Roger M. Adelman
Daniel R. Adrien ..........
Sabrina L. Alexander . ......
GenevaL. Allen...........
Margaret E. Alvarez ........
Bernard James Apperson . . . .
Caitlin O. Aptowicz
J. Keith Ausbrook
Alex M. Azar 11
Lawrence Bagley ..........
Charles G. Bakaly III .......
David G. Barger ...........
Mark]J. Barrett ............
Jerry Bastin
JohnD.Bates.............
Stephen G. Bates ..........
Jackie M. Bennett, Jr. .......
Elliot S. Berke

Associate Independent Counsel . .
Deputy Independent Counsel . . ..
Senior Counsel in Charge of

Congressional Affairs ...........
Consultant ...................
Staff Assistant .................
Legal Consultant
Associate Independent Counsel ..
Associate Independent Counsel ..
Deputy Independent Counsel . . . .
Ethics Consultant . . ............
Consultant ...................
Associate Independent Counsel ..
Contract Computer Support .....
Paralegal Specialist/Evid. Tech. ...
Associate Independent Counsel ..
Contract Computer Support .....
Criminal Investigator ...........
Paralegal Specialist .............

Dr. Alan Berman ..........
Ronice D.Bevan ..........
Cherry Joy Beysselance . . ...
Thomas H. Bienert, Jr. ... ...
Stephen J. Binhak .........
Robert J. Bittman
William Black ............
Dr. Brian Blackbourne . . .. ..
James K. Blankinship
Randy Boldyga
Thomas P. Bossert .........
JohnBowler..............
HarvestBoyd .............
[vi] John Brandon ............
Ruth C. Brankstone .. ......

* Special Agents, Investigators, Deputies, Agents, and employees were also detailed to the Office
of the Independent Counsel from the Federal Bureau of Investigation, the Internal Revenue Service,
the United States Customs Service, and the United States Marshals Service. It is generally the practice
not to reference the names of law enforcement agents and investigators from other federal agencies in
published reports. So the names of the hundreds of active agents and employees detailed by these

Deputy Independent Counsel . . . .
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10/13/97-01/05/99
07/06/98-06/02/00
07/01/98-11/03/00
03/11/99-07/15/98
02/16/99-05/20/01
10/26/94-09/30/96
11/12/97-01/18/02
04/13/98-06/01/99
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04/26/99-11/06/01
01/19/00-04/30/01
10/97-12/99
01/01/99-06/04/99
10/24/94-12/20/96

agencies to this Office over the years remain unlisted, though no less honored, here.
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Kathryn A. Cottrell ........ Administrative Assistant ........ 08/05/96-12/19/96
Gwendolyn C. Craig . ...... Paralegal Specialist ............. 06/20/00-12/04/00
Pamela ]J. Craig ........... Confidential Assistant .......... 10/03/94—Current
JamesN.Crane ........... Associate Independent Counsel .. 03/20/98-04/30/99
Robert Crouch . ........... Facilities and Records Specialist ...  07/19/99-03/30/01
SamuelDash ............. Ethics Consultant *

Thomas W. Dawson ....... Associate Independent Counsel .. 01/27/97-10/02/98
CheriM.Dea ............. Administrative Specialist ........ 08/14/95-03/30/97
Joseph M. Ditkoff ......... Associate Independent Counsel .. 02/24/98-11/12/99
Shireen E. Dodini ......... Legal Secretary ................ 09/01/98-05/23/99
Eric Dreiband ............ Associate Independent Counsel .. 08/18/97-01/02/00
Eric A. Dubelier ........... Associate Independent Counsel .. 05/06/96-12/13/96
William S. Duffey, Jr. .. ... .. Deputy Independent Counsel .... 10/17/94-06/02/95
Colleen R. Duffy .......... Summer Legal Clerk ............ 06/06/95-07/27/95
RajeevP. Duggal .......... Paralegal ..................... 12/27/94-09/27/95
David L. Dunleavy ........ Paralegal Specialist ............. 02/18/98-01/04/99
Cynthia D. Earman ....... Archivist .......... .. ... ... 01/05/98-04/24/98
Michael Emmick .......... Deputy Independent Counsel .... 09/14/97-01/31/00 [vii]
EliseR. Ericson ........... Paralegal Specialist ............. 06/05/00-01/05/01
W. Hickman Ewing, Jr. ..... Deputy Independent Counsel .... 09/14/94-03/26/01
Jeffrey D. Fazio ........... Summer Intern/Law Clerk . ... ... 05/21/01-08/16/01
Alison Ferguson .......... Clerk ..., 10/17/97-07/27/98
Rita A. Ferguson .......... Staff Assistant ................. 01/09/95-07/07/96

* Mr. Breighner served 06/21/99-01/02/00, and 08/28/00-Current. Mr. Cleary served
07/20/98-07/02/99 and 05/22/00-06/13/00. Mr. Copeland served 04/24/95-06/16/95,
08/01/95-05/31/96, and 10/21/96-01/18/02. Mr. Dash served 10/01/94-04/30/96 and 04/02/97-11/20/98.
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D. Thomas Ferraro ........ Associate Independent Counsel .. 06/07/00-04/30/01
Lynda M. Flippin ......... Press Officer/Spec. Asst. toIC .... 02/23/98-Current
Jason R. Foringer .......... Summer Intern/Law Clerk ....... 05/24/99-08/01/99
Valerie Francies ........... Contract Computer Support ..... 03/09/98—Current
Anne V.Freden ........... SummerIntern ................ 06/08/98-08/21/98
Richard D. Friedman .. ..... Legal Consultant .............. 09/17/98-04/10/00
Jaimee Frohlich ........... LawClerk ............ .. ... ... 05/22/00-04/02/01
JeriFrye ... ... Contract Computer Support .. ... 03/97-08/97
Brian T. Gallagher ......... Clertk ......ovviiiiiiiie. 05/15/00-08/09/00
Meghan Gallagher ........ Clerk *
Terrence J. Galligan ........ Associate Independent Counsel .. 04/27/98-12/06/98
Karl N. Gellert ............ Associate Independent Counsel .. 07/19/99-Current
Deborah E. Gershman ..... Staff Assistant ................. 10/17/94-07/31/98
D. Leah Giannini ......... Records and Archives Officer . . ... 01/10/96-08/27/00
Leland Giannini .......... Criminal Investigator ........... 04/24/95-02/28/98
LisaGonsior ............. Summer Intern/Paralegal . ....... 06/30/97-08/17/97
CurrieGunn ............. Staff Assistant ................. 09/13/99-11/19/99
AmeenI. Haddad ......... LawClerk ............ ... .. ... 06/10/96-08/14/96
EricHagans .............. Paralegal Specialist ............. 07/17/00-03/02/01
Mary Harkenrider ......... Special Counsel ............... 02/16/00-01/01/01
Erin Harrington .. ......... Legal Assistant ................ 05/24/99-01/05/01
JoAnnHarris............. Special Counsel ............... 02/16/00-01/01/01
Judy Harris .............. Administrative Officer .......... 12/11/94-02/16/97
Phillip D. Hatfield ......... Associate Independent Counsel .. 06/07/00-Current
Lakesha Hayes ............ Secretary .............iiiainn 01/18/00-07/16/00
Rodger A. Heaton ......... Associate Independent Counsel .. 09/02/97-07/17/98
Cathleen C. Herasimchuk .. Associate Independent Counsel .. 09/19/94-09/29/94
PhilHorton .............. Contract Computer Support ..... 09/26/94-10/14/94
Victor Houston ........... Criminal Investigator ........... 10/25/94-05/31/95
Joshua B. Howard ......... Associate Independent Counsel .. 08/14/00-08/12/01
Karin J. Immergut ......... Associate Independent Counsel .. 06/01/98-10/09/98
Misty D. Jackson .......... Secretary ..........oiiiiinn 10/24/94-12/15/95
LeRoyJahn .............. Associate Independent Counsel .. 05/06/95-08/09/97
W.RayJahn.............. Associate Independent Counsel .. 05/06/95-08/09/97
EricH.Jaso .............. Associate Independent Counsel .. 03/13/95-06/10/97
Lindsey M. Jensen ......... Confidential Assistant .......... 06/28/99-12/28/01
[viii] Patricia C. Johnson ........ Legal Assistant ................ 04/26/99-07/02/99
Darrell M. Joseph ......... Associate Independent Counsel .. 11/05/97-06/01/99
Brett M. Kavanaugh ....... Associate Independent Counsel *
George T. Kelley .......... Consultant ................... 10/25/94-05/31/95
William Kelley ............ Legal Consultant .............. 06/05/98-08/25/98
Matthew Kessinger ........ Legal Assistant ................ 01/23/01-08/13/01
Richard C. Killough ....... Assistant Independent Counsel ... 12/21/98-02/19/99
HyunjongKim ........... Receptionist .................. 03/31/97-05/21/97

* Ms. Gallagher served 04/14/98-09/02/99, 12/21/99-01/05/00, and 05/15/00-08/18/00. Mr.
Kavanaugh served 09/06/94-11/20/97 and 04/27/98-12/01/98.
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Matthew B. Kirsener . ...... LawClerk .................... 05/20/96-09/06/96
Gordon Kromberg . ........ Associate Independent Counsel .. 05/15/00-09/12/00
Lisa K. Krupinski .......... Management Analyst ........... 03/31/97-Current
Stephen A. Kubiatowski .... Associate Independent Counsel .. 04/17/95-05/11/97
Latour Lafferty ........... Associate Independent Counsel .. 04/03/00-04/30/01
Michael Landess .......... Research Consultant ........... 03/27/98-07/24/99
Steve Learned ............ Associate Independent Counsel .. 09/19/94-09/16/95
Dr. HenryLee ............ Consultant ................... 04/04/96-07/30/96
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CraigLerner.............. Associate Independent Counsel *
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NydiaLopez ............. Secretary ..................... 03/01/00-06/30/00
William S. MacCartee . ... .. Paralegal Specialist ............. 10/05/94-12/01/95
Gregory E. Maggs ......... Legal Consultant .............. 06/29/98-03/31/99
RonaldJ.Mann ........... Legal Consultant .............. 06/04/98-04/01/99
JohnR.Martin ........... LawClerk .................... 05/24/99-08/13/99
Kevin J. Martin ........... Associate Independent Counsel .. 05/05/97-11/30/97
Lindsey B. Matson ........ Supervisory Paralegal Specialist ... 02/12/96-02/19/99
Timothy J. Mayopoulos .... Associate Independent Counsel .. 10/05/94-04/25/96
John E. McCarrick . ........ LawClerk .................... 10/12/94-08/16/96
Kevin M. Mitchell ......... Clerk ..................... ... 05/22/00-07/28/00
Monica Molloy ........... Paralegal Specialist ............. 09/22/94-07/02/96
Walter Montano .......... Paralegal Specialist ............. 06/07/99-05/07/00
James M. Morris .......... Consultant ................... 08/23/98-09/09/98
JulieL.Myers............. Associate Independent Counsel .. 01/05/98-11/07/99
Judy M. Nance ........... Supervisory Paralegal Specialist ...  12/04/94-05/09/99
Monique M. Neaves ....... Legal Secretary ................ 06/02/97-10/29/99
George Newhouse ......... Legal Consultant .............. 01/05/00-11/16/00
J. Forrest Norman ......... Paralegal Specialist ............. 01/26/98-07/18/99
Patrick M. O'Brien ......... Associate Independent Counsel .. 05/28/98-08/25/99
Sandra A. Oldham . ........ Administrative Officer .......... 07/08/96—-Current
A. Louise Oliver ........... LawClerk .................... 08/06/98-10/09/98
Edward]J. Page ............ Deputy Independent Counsel .... 05/01/98-01/02/00
Stephen C. Parker ......... Associate Independent Counsel .. 03/25/96-07/18/97
Margaret E. Parks . ......... SummerIntern ................ 05/26/98-08/21/98
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K. Lawson Pedigo

* Mr. Lerner served 08/19/96-09/16/97 and 03/16/98-01/04/99.
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Paralegal Specialist .............
SummerIntern ................
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Under 28 U.S.C. § 594(h)(1)(B),' Independent Counsel Robert W. Ray ? files
this Final Report concerning In re: Madison Guaranty Savings & Loan Association,
Div. No. 94-1 (D.C. Cir. [Spec. Div.] Jan. 16, 1998) (regarding Monica Lewinsky
and others). This Report is the last report of the Office of the Independent Coun-
sel, In re: Madison Guaranty Savings & Loan Association,® and describes the investi-
gation into “whether Monica Lewinsky or others suborned perjury, obstructed
justice, intimidated witnesses, or otherwise violated federal law other than a
Class B or C misdemeanor or infraction in dealing with witnesses, potential wit-
nesses, attorneys, or others concerning the civil case Jones v. Clinton.” + Consistent
with Congress’s intention in the statutory final report requirement, this report
also sets forth the Independent Counsel’s reasons for declining prosecution of
President William J. Clinton.

10n June 30, 1999, the Independent Counsel Reauthorization Act of 1994, 28 U.S.C.
§§ 591-599 (1994), expired and was not extended by Congress. T he Independent Counsel is author-
ized, under 28 U.S.C. § 599 (providing for continuation of pending matters), to issue this Final Report.

2 Robert W. Ray was appointed Independent Counsel under 28 U.S.C. § 593(e), on October 18,
1999, following the resignation of Independent Counsel Kenneth W. Starr.

3 The Independent Counsel previously filed five reports intended for public release with the
Special Division: Final Report of the Independent Counsel In re: Madison Guaranty Sav. & Loan Ass’n
(filed Mar. 2, 2001) (reporting on James B. McDougal’s, President William J. Clinton’s, and Hillary
Rodham Clinton’s relationships with Madison Guaranty Savings & Loan Association, Capital Manage-
ment Services, Inc., and Whitewater Development Corporation); Final Report of the Independent
Counsel (In re: Madison Guaranty Sav. & Loan Ass’n) In re: William David Watkins and In re: Hillary Rod-
ham Clinton (published Oct. 18, 2000) (reporting on matters commonly referred to as the “Travel
Office” investigation); Final Report of the Independent Counsel (In re: Madison Guaranty Sav. & Loan
Ass’n) In re: Anthony Marceca (published July 28, 2000) (reporting on a matter commonly referred to as
the “FBI Files” investigation); Final Report of the Independent Counsel (In re: Madison Guaranty Sav. &
Loan Ass’n) In re: Bernard Nussbaum (published July 28, 2000) (reporting on a matter related to the FBI
Files investigation); and Report on the Death of [former Deputy White House Counsel] Vincent W.
Foster, Jr. (published Oct. 10, 1997).

4 Order, In re: Madison Guaranty Sav. & Loan Ass’n, Div. No. 94-1 (D.C. Cir. [Spec. Div.] Jan. 16,
1998) (regarding Monica Lewinsky and others). This Report also includes appendices (a) containing
materials relating to the Independent Counsel’s resolution of the investigation (Appendix A-1), and
the Arkansas Supreme Court’s resolution of the disbarment proceedings against President Clinton
(Appendix A-2); (b) detailing investigation of allegations made by Kathleen Willey (Appendix B); (c)
detailing actions by others that hindered the Lewinsky investigation (Appendix C); (d) discussing the
final status of the Clinton Administration’s failure to produce certain electronically maintained docu-
ments (Appendix D); (e) financial information on expenditures throughout the history of this Office
(Appendix E); and (f) a chronology of the Lewinsky investigation (Appendix F).
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I. Introduction

mandate was whether charges should be sought against President William

Jetferson Clinton for violations of federal criminal law in connection with
the civil lawsuit of Jones v. Clinton. Resolving that question involved considera-
tion of (1) whether the evidence was sufficient to seek charges and (2) if the evi-
dence was sufficient, whether discretion should be exercised to decline prosecu-
tion in light of other factors under the Principles of Federal Prosecution. Those
factors included whether there was a substantial federal interest in prosecution
and whether there were adequate non-criminal alternatives to prosecution.

The Independent Counsel concluded that the evidence was sufficient to
prosecute President Clinton. The Independent Counsel further concluded that
while there was a substantial federal interest in prosecuting the President of the
United States for his testimony and conduct in connection with the Jones case,
alternative non-criminal sanctions were imposed that adequately satisfied the
interests of federal law enforcement.

Three years after the initial allegations arose, after unwarranted litigation
delays, denials, and unsubstantiated allegations of misconduct against this Office,
this investigation concluded on January 19, 2001, when President Clinton admit-
ted to misconduct and entered into an Agreed Order of Discipline, acknowledging [3]
to an Arkansas court that he had knowingly given evasive and misleading answers
about his relationship with Monica Lewinsky during sworn deposition testimony
in the Jones v. Clinton case, in violation of a federal court’s orders. President Clin-
ton also admitted that his knowingly evasive and misleading answers were preju-
dicial to the administration of justice and expressly acknowledged that some of
his responses to deposition questions about Lewinsky were false.

In the Independent Counsel’s judgment, there was sufficient evidence to
prosecute President Clinton for violating federal criminal laws within this Office’s
jurisdiction. Nonetheless, in light of: (1) President Clinton’s admission of provid-
ing false testimony that was knowingly misleading, evasive, and prejudicial to
the administration of justice before the United States District Court for the East-
ern District of Arkansas; (2) his acknowledgement that his conduct violated the
Rules of Professional Conduct of the Arkansas Supreme Court; (3) the five-year
suspension of his license to practice law and $25,000 fine imposed on him by the
Circuit Court of Pulaski County, Arkansas; (4) the civil contempt penalty of more
than $90,000 imposed on President Clinton by the federal court for violating its
orders; (5) the payment of more than $850,000 in settlement to Paula Jones; (6)
the express finding by the federal court that President Clinton had engaged in
contemptuous conduct; and (7) the substantial public condemnation of President
Clinton arising from his impeachment, the Independent Counsel concluded,

The principal question to be answered under the Lewinsky jurisdictional
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consistent with the Principles of Federal Prosecution,’ that further proceedings
against President Clinton for his conduct should not be initiated.

The prosecutor’s “interest...in a criminal prosecution is not that [he] shall
win a case, but that justice shall be done.”6 President Clinton’s public acknowl-
edgment of wrongdoing served the interests of justice, and the public interest, by
finally and conclusively resolving a matter of national concern—one that
diverted the country’s attention for more than two years. President Clinton’s
sanctions in other venues reaffirmed the principle that high ranking government
officials are not above the law. For these reasons, the Independent Counsel con-
cluded that it would be “in the best interests of law enforcement and the coun-
try” for criminal prosecution of President Clinton to be declined.”

Under the independent counsel statute, a final report must “set[ ] forth fully
and completely a description of the work of the independent counsel.” ® In this
case, the investigation of President Clinton’s conduct relevant to this report
involved the nation’s highest elected official. The results of that investigation
were first detailed in this Office’s September 9, 1998 referral of information to
Congress. That referral was released by Congress to the public. The information
set forth in the referral led to the impeachment of a President for only the second
time in the history of the United States. The independent counsel statute
nonetheless mandates that the final report also include an explanation of why
criminal charges were not sought against President Clinton.

A. The Independent Counsel’s Investigation.

On January 12, 1998, the Office of the Independent Counsel received infor-
mation that Monica S. Lewinsky was attempting to influence the testimony of a
witness in a civil lawsuit? brought against President Clinton and was planning to
provide false information under oath in that lawsuit. This Office also was
informed that Lewinsky had spoken to President Clinton and his friend, Vernon
E. Jordan, about being subpoenaed as a witness in the Jones suit, and that Jordan
and others were helping her find a job.!® This Office presented that evidence to

s United States Attorneys’ Manual, Title 9 §§ 9-27.000 - 9-27.760. Under the independent
counsel statute, independent counsels are required to follow written or other established policies of
the Department of Justice to the extent that compliance with such policies does not impair their
statutory independence. 28 U.S.C. § 594(f)(1).

6 Berger v. United States, 295 U.S. 78, 88 (1935).

7 Press Release, Office of the Independent Codhsel, Agreement Reached With President Clinton
at 2 (Jan. 19, 2001). 28 U.S.C. § 594(g) provides that “the independent counsel shall have full author-
ity to dismiss matters. .. before prosecution, if to do so would be consistent with the written or other
established policies of the Department of Justice with respect to the enforcement of criminal laws.”
See infra pp. 48-58 (application of the Department of Justice’s Principles of Federal Prosecution in
declining prosecution of President Clinton).

828 U.S.C. § 594(h)(1)(B) (1994).

9 Paula Corbin Jones v. William Jefferson Clinton, et al., LR-C-94-290 (E.D. Ark.) (1994) [here-
inafter “Jones v. Clinton”].

10 The allegations about Vernon Jordan'’s assistance with employment opportunities were simi-
lar to allegations under review in the Independent Counsel’s Madison Guaranty Savings & Loan Asso-
ciation investigation. This Office already was investigating whether Jordan had attempted to influ-
ence the cooperation of Webster C. Hubbell, the former Associate Attorney General and friend of
President Clinton who had pleaded guilty to fraud, by helping Hubbell get lucrative consulting con-
tracts requiring nominal work. See Referral to the United States House of Representatives Pursuant to

Continued—
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Attorney General Janet Reno for her determination as to whether further investi-
gation was warranted and whether this Office should conduct the investigation.

On January 16, 1998, following her determination that further investigation
was warranted, the Attorney General, pursuant to 28 U.S.C. § 593(c)(1), applied
to the Division for the Purpose of Appointing Independent Counsels of the
United States Court of Appeals for the District of Columbia Circuit (the “Special
Division”) for appointment of an independent counsel, concluding that “it
would be a conflict of interest for the Department of Justice to investigate Ms.
Lewinsky for perjury and suborning perjury as a witness in this civil suit involv-
ing the President, in light of the allegations involved in the lawsuit.” !! Attorney
General Reno advised the Special Division that “Monica Lewinsky, a former
White House employee and witness in the civil case Jones v. Clinton, may have
submitted a false affidavit and suborned perjury from another witness in the
case. In a taped conversation with a cooperating witness, Ms. Lewinsky states
that she intends to lie when deposed. In the same conversation, she urges the
cooperating witness to lie in her own upcoming deposition.” 2 The Attorney
General recommended expansion of Independent Counsel Kenneth W. Starr’s

28 U.S.C. § 595(c) Submitted by the Office of the Independent Counsel at 7-8 (Sept. 9, 1998) [here-
inafter “Impeachment Referral”]; see also Final Report of the Independent Counsel In re: Madison
Guaranty Sav. & Loan Ass’n, Vol. 111, Part C, Sec. IIl B (filed Mar. 2, 2001) (summarizing evidence devel-
oped during the investigation of these allegations).

! Notification To The Court Of The Initiation Of A Preliminary Investigation And Application
To The Court For The Expansion Of The Jurisdiction Of An Independent Counsel at 2, In re: Monica
Lewinsky, Div. No. 94-1 (D.C. Cir. [Spec. Div.] Jan. 16, 1998).

2]d. at 1-2. The “cooperating witness” was Linda R. Tripp, who began cooperating with this
Office in the Lewinsky investigation on January 12, 1998. See Tripp 1/12/98 Int. at 1; see also
Impeachment Referral, supra note 10, at 7-8, 113-14 (reflecting Tripp’s allegations regarding Lewinsky
and the taped January 13, 1998 luncheon conversation between Tripp and Lewinsky referred to by
the Attorney General in her Notification).

On January 16, Tripp’s attorney also produced to this Office 27 tapes of telephone conversa-
tions between Tripp and Lewinsky concerning Lewinsky’s relationship with President Clinton, the
subject of the allegedly false affidavit. See generally Impeachment Referral, supra note 10, at 26 & n.125
(discussing Tripp’s tapes).

On January 19, Paula Jones’s attorneys issued a subpoena to depose Tripp on January 30, also
requesting her to produce by January 22 “[a]ny audio tape upon which the voice of Defendant Clin-
ton is recorded.” Subpoena in a Civil Case (Linda Tripp), Jones v. Clinton, LR-C-94-290 (E.D. Ark. Jan.
19, 1998). In order to prevent interference with this Office’s criminal investigation by Jones’s attor-
neys seeking to obtain overlapping evidence and witnesses in their civil action, this Office sought and
obtained an order staying that discovery on January 29, and Tripp’s January 30 deposition therefore
never occurred. Order, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Jan. 29, 1998); see also infra p. 33 and
note 106 (noting the Jones’s attorneys efforts to obtain Betty Currie’s testimony after she had testified
before the grand jury in this Office’s criminal investigation).

Tripp was later prosecuted by the State of Maryland for allegedly violating state law prohibiting
the taping of telephone conversations without the consent of both parties. See Maryland v. Tripp, Case
No. 13-K-99-038397, 2000 WL 675492, at *1 (Md. Cir. Ct. May S, 2000); Md. Code Ann., Courts and
Judicial Proceedings §§ 10-401 & 10-402 (2000). After conducting a hearing under Kastigar v. United
States, 406 U.S. 441 (1972), to determine the effect of Tripp’s immunity agreement with this Office,
the Maryland Circuit Court for Howard County barred the State from introducing the tapes into evi-
dence, see Orders, Maryland v. Tripp, Case No. 13-K-99-038397 (Md. Cir. Ct. May 5 & 22, 2000),
whereupon the State declined to proceed with its prosecution. See Ruling, Indictment Nolle Prosequi
at Request of the State, Maryland v. Tripp, Case No. 13-K-99-038397 (Md. Cir. Ct. May 31, 2000), at
http://www.courts.state.md.us/howard/mediaupdate/index.html.
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existing jurisdiction to include the allegations related to Lewinsky.'® On January
16, 1998, the Special Division granted the Attorney General’s application:

The Independent Counsel shall have jurisdiction and authority to
investigate to the maximum extent authorized by the Independent
Counsel Reauthorization Act of 1994 whether Monica Lewinsky or oth-
ers suborned perjury, obstructed justice, intimidated witnesses, or oth-
erwise violated federal law other than a Class B or C misdemeanor or
infraction in dealing with witnesses, potential witnesses, attorneys, or
others concerning the civil case Jones v. Clinton.!*

The civil case Jones v. Clinton had begun in May 1994, when Paula Corbin
Jones sued William Jefferson Clinton in the United States District Court for the
Fastern District of Arkansas, alleging that, while he was Governor and she was a
state employee, he made a sexual advance to her in violation of federal and state
law. Jones and President Clinton disputed the extent to which President Clinton
would be required to disclose information during discovery about other sexual
relationships he may have had. In late 1997, Judge Susan Webber Wright ruled
Jones was “entitled to information regarding any individuals with whom Presi-
dent Clinton had sexual relations or proposed to or sought to have sexual rela-
tions and who were, during the relevant time frame, state or federal employees.” 135

On January 17, 1998, President Clinton was questioned under oath in a
deposition about his relationships with other women in the workplace, including
his relationship with Monica Lewinsky, who had been a White House intern
from July to November 1995, a White House employee from November 1995 to
April 1996, and then a Pentagon employee from April 1996 through December
1997.16 President Clinton, after being placed under oath personally by Judge
Wright, denied having a “sexual affair,” a “sexual relationship” or “sexual rela-
tions” with Lewinsky. He also testified that he had no specific memory of being
“alone” with Lewinsky.

Over the next several months, this Office conducted a comprehensive inves-
tigation, culminating in the Independent Counsel’s referral to the United States
House of Representatives on September 9, 1998, pursuant to 28 U.S.C. § 595(0),
of substantial and credible information that might constitute grounds for Presi-
dent Clinton’s impeachment.’” The House of Representatives “authorized and

13 Notification To The Court Of The Initiation Of A Preliminary Investigation And Application
To The Court For The Expansion Of The Jurisdiction Of An Independent Counsel at 2, In re: Monica
Lewinsky, Div. No. 94-1 (D.C. Cir. [Spec. Div.] Jan. 16, 1998).

14 Order, In re: Madison Guaranty Sav. & Loan Ass’n, Div. No. 94-1 (D.C. Cir. [Spec. Div.] Jan. 16,
1998) (granting jurisdiction regarding Monica Lewinsky and others). The Department of Justice
informed this Office that investigation of President Clinton’s conduct and testimony was included
within the jurisdictional mandate of “others.”

15 Order, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec. 11, 1997).

16 EPASS Records for Monica Lewinsky dated Jan. 1, 1993 to Dec. 31, 1995 (first entry into the
White House was July 10, 1995) (Doc. No. 827-DC-00000003); Resume of Monica Lewinsky (Doc.
No. 830-DC-00000003); White House History of Employment for Monica Lewinsky (Doc. No.
V006-DC-00000109); Notification of Personnel Action (Appointment to the White House Office of
Legislative Affairs) (Doc. No. MSL-DC-00000645); Notification of Personnel Action (appointment to
the Department of Defense) (Doc. No. 833-DC-00002730); Notification of Personnel Action (resigna-
tion) (Doc. No. 833-DC-00002716).

17 Impeachment Referral, supra note 10.
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directed [the Committee on the Judiciary] to investigate fully and completely
whether sufficient grounds exist for the House of Representatives to exercise its
constitutional authority to impeach William Jefferson Clinton, President of the
United States of America.”!® The House Judiciary Committee reported four Articles
of Impeachment,’ and on December 19, 1998, the House of Representatives
adopted two Articles of Impeachment alleging perjury before a federal grand jury
and obstruction of justice before a federal grand jury and the United States District
Court, sending the matter to the United States Senate for trial of impeachment.2
On February 12, 1999, the Senate decided not to remove President Clinton from
office, voting as follows: 55 Senators voted not guilty and 45 Senators voted guilty
on Article I of the Articles of Impeachment (perjury); 50 Senators voted guilty and
50 Senators voted not guilty on Article II (obstruction of justice).2!

The Independent Counsel continued the investigation to determine
whether criminal charges should be sought against President Clinton after his
term of office.?> A new grand jury was empaneled in July 2000 and, from then
until January 2001, met a total of 28 days and heard from eight agent witnesses.
These witnesses summarized testimony presented to the previous grand jury that
heard evidence prior to President Clinton’s impeachment. The new grand jury
also received 223 exhibits, including transcripts of witness testimony before the
previous grand jury.z

' H.R. Res. 581, 144 Cong. Rec. H10115 (daily ed. Oct. 8, 1998); Report of the Committee on
the Judiciary House of Representatives Together With Additional, Minority, and Dissenting Views To
Accompany H.R. Res. 611, Report 105-830, 105th Cong., 2nd Sess. (Dec. 16, 1998).

" Report of the Committee on the Judiciary House of Representatives Together With Addi-
tional, Minority, and Dissenting Views To Accompany H.R. Res. 611, Report 105-830, 105th Cong.,
2nd Sess. 128-36 (Dec. 16, 1998).

0 144 Cong. Rec. H12040-42 (daily ed. Dec. 19, 1998).

21145 Cong. Rec. S1458-51459 (daily ed. Feb. 12, 1999). Following the Senate vote on removal
of President Clinton from office, 38 Senators co-sponsored a resolution by Senator Dianne Feinstein
“censur[ing]” President Clinton. Id. at $1652. The resolution recited (1) that President Clinton’s con-
duct with Monica Lewinsky had been “shameful, reckless, and indefensible”; (2) that he had “g[iven]
false or misleading testimony and. ..imped[ed] discovery of evidence in judicial proceedings”; (3) that
he “remain[ed] subject to criminal actions in a court of law like any other citizen”; (4) that his “con-
duct in this matter has brought shame and dishonor to himself and to the Office of the President”;
and (5) that he “violated the trust of the American people.” S. Res. 44, 106th Cong. (1999) (unen-
acted). Of the 38 Senators who co-sponsored the resolution, 32 had voted against removal from office
on both articles in the impeachment trial. When Senator Feinstein attempted to have the resolution
brought to a vote, however, it failed to achieve the required number of votes to overcome a proce-
dural objection. 145 Cong. Rec. S1462 (daily ed. Feb. 12, 1999).

?2 At this Office’s request, the Department of Justice, Office of Legal Counsel, provided its for-
mal opinion that: (1) “a sitting President is constitutionally immune from indictment and criminal
prosecution.” See Mem. for the Attorney General from Randolph D. Moss, Assistant Attorney General
at 38 (Oct. 16, 2000); and (2) “a former President may be prosecuted for crimes of which he was
acquitted by the Senate.” See Mem. for the Attorney General from Randolph D. Moss, Assistant Attor-
ney General at 1 (Aug. 18, 2000).

» A new grand jury was empaneled because the term of the original grand jury expired on
March 18, 1999 and was not extended because it would have terminated by normal operation of law
well before President Clinton’s term in office ended on January 20, 2001. See Fed. R. Crim. P. 6(g) (lim-
iting term of regular grand jury to a maximum of 24 months).
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B. Arkansas Bar Proceeding.

On April 12, 1999, while this Office’s criminal investigation was ongoing,
Judge Susan Webber Wright of the United States District Court for the Eastern
District of Arkansas held President Clinton in civil contempt of court pursuant to
Fed. R. Civ. P. 37(b)(2) for his willful failure to obey the Court’s discovery orders
in the civil lawsuit.2* Judge Wright ruled:

[tlhe record demonstrates by clear and convincing evidence that the
President responded to plaintiff’s questions by giving false, misleading
and evasive answers that were designed to obstruct the judicial process.®

Judge Wright also found that President Clinton had “deliberately violated this
Court’s discovery orders and thereby undermined the integrity of the judicial sys-
tem” 26 and referred President Clinton’s conduct to the Arkansas Supreme Court’s
Committee on Professional Conduct to consider whether President Clinton, as a
member of the Arkansas Bar, should be disciplined.”

On January 27, 2000, the Arkansas Supreme Court ordered its bar ethics
committee to commence formal disciplinary proceedings against President Clin-
ton.2® The Committee served a formal complaint on President Clinton on Febru-
ary 15, 2000, ordering him to respond by April 21, 2000. On May 22, 2000, fol-
lowing President Clinton’s submission of his answers to the formal complaint,
the Committee decided “to initiate disbarment proceedings against” President
Clinton based on “the findings by a majority of the Committee” of “serious mis-
conduct.” 3 The disbarment recommendation was filed in the Pulaski County
Circuit Court in Little Rock, Arkansas, where the Committee initiated formal dis-
barment proceedings.?!

On November 9, 2000, the Committee served Requests for Admissions on
President Clinton, asking him to admit or deny, among other things, whether
during his Jones deposition he “falsely testified that [he] had no specific recollec-
tion of ever being alone with Ms. Monica Lewinsky, " whether “[his] January 17,
1998 deposition testimony, in which [he] testified that [he] had never had sexual
relations with Ms. Monica Lewinsky as ‘sexual relations’ was defined for the pur-
poses of the deposition, was false,” and whether “[t]he facts, as stated by Judge
Susan Webber Wright in the April 12, 199[9] Order, are true.” 32 After receiving

24 Jones v. Clinton, 36 F. Supp. 2d 1118 (E.D. Ark. 1999). Judge Wright was cognizant of the Inde-
pendent Counsel’s jurisdiction under criminal law and expressly limited the scope of her civil con-
tempt finding so as not to interfere with this Office’s ongoing investigation. See infra p. 40 and note
135.

25 Jones v. Clinton, 36 F. Supp. 2d at 1127.

26 Jd. at 1134.

27 Id. at 1135.

28 Hogue v. Neal, 340 Ark. 250, 253, 12 S.W.3d 186, 188 (Jan. 27, 2000).

29 Formal Complaint, Neal v. Clinton (under seal with the Arkansas Supreme Court, Committee
on Professional Conduct, Feb. 15, 2000).

30 Letter to Leslie Steen, Clerk, Arkansas Supreme Court from James A. Neal, Executive Director,
Supreme Court of Arkansas, Committee on Professional Conduct (May 22, 2000).

3t Complaint for Disbarment, Neal v. Clinton, Civ. No. 2000-5677 (Cir. Ct. of Pulaski Co., Ark.
June 30, 2000).

32 Plaintiff’s First Set of Requests for Admissions, Neal v. Clinton, No. Civ. 2000-5677 (Cir. Ct. of
Pulaski Co., Ark. Nov. 9, 2000).
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several extensions of time to respond, the Committee and President Clinton
agreed he would answer the Request for Admissions by January 22, 2001, after
the expiration of his term in office.33

Following a December 27, 2000 meeting requested by the Independent
Counsel with President Clinton regarding resolution of the matter consistent with
general principles of federal prosecution, counsel for President Clinton contacted
the Arkansas Committee on Professional Conduct seeking to “settle the lawsuit
arising out of the President’s deposition testimony in the Paula Jones case.” 34

On January 19, 2001, the Committee and President Clinton agreed he
would accept “a five year suspension, pay[ ]. . . a $25,000 fine (as legal fees for
the Committee’s outside counsel), and formally acknowledg[e] a violation of one
of the Arkansas Rules of Professional Conduct.” 35 President Clinton admitted:

A. That he knowingly gave evasive and misleading answers in viola-
tion of Judge Wright's discovery orders, concerning his relationship
with Monica Lewinsky, in an attempt to conceal from plaintiff Jones’s
lawyers the true facts about his improper relationship, which had
ended almost a year earlier.

B.  That by knowingly giving evasive and misleading answers, in viola-
tion of Judge Wright’s discovery order, he engaged in conduct that is
prejudicial to the administration of justice in that his discovery
responses interfered with the conduct of the Jones case by causing the
court and counsel for the parties to expend unnecessary time, effort, and
resources, setting a poor example for other litigants, and causing the
court to issue a thirty-two page Order civilly sanctioning Mr. Clinton.36

Based on these admissions, the Arkansas Court ruled President Clinton had
committed professional misconduct and “engag[ed] in conduct that was prejudi-
cial to the due administration of justice.” 37 Also on January 19, 2001, President
Clinton's last full day in office, he issued a public statement announcing his
acceptance of the Agreed Order of Discipline and admitting that “certain of [his]
responses to questions about Lewinsky were false.” 3 Additionally, President Clin-
ton advised the Independent Counsel that he agreed not to seek “legal fees to
which he might otherwise become entitled under the Independent Counsel Act
as a result of the Lewinsky investigation.” 32

33 Order, Neal v. Clinton, No. Civ. 2000-5677 (Cir. Ct. of Pulaski Co., Ark. Jan. 11, 2001).

3 Letter from David E. Kendall, private counsel to President Clinton, to Robert W. Ray, Inde-
pendent Counsel 1 (Jan. 19, 2001).

% Id. at 1. Former President Clinton paid the $25,000 fine by personal check dated March 16,
2001. See Appendix A-2. President Clinton acknowledged violation of Rule 8.4(d) of the Arkansas
Rules of Professional Conduct, which defines professional misconduct, in part, as “conduct that is
prejudicial to the administration of justice.” Agreed Order of Discipline at 3, Neal v. Clinton, No. Civ.
2000-5677 (Cir. Ct. of Pulaski Co., Ark. Jan. 19, 2001).

36 Agreed Order of Discipline at 3-4, Neal v. Clinton, No. Civ. 2000-5677 (Cir. Ct. of Pulaski Co.,
Ark. Jan. 19, 2001).

371d. at 4.

38 Statement on Resolution of Legal Issues, Weekly Comp. Pres. Doc. 194 (Jan. 19, 2001) (see
also Appendix A-1).

% Letter from David E. Kendall, private counsel to President Clinton, to Robert W. Ray, Inde-
pendent Counsel 2 (Jan. 19, 2001).
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C. Resolution of Criminal Allegations Against
President Clinton Relating To His Testimony
About Monica Lewinsky.

The Independent Counsel considered the evidence regarding President Clin-
ton’s conduct—his testimony and other conduct in connection with the Jones
deposition and the grand jury—in light of the Principles of Federal Prosecution 0
that guide all federal prosecutors and concluded that the evidence was sufficient
to prosecute President Clinton for federal crimes within this Office’s jurisdiction.
Exercising his prosecutorial discretion, however, the Independent Counsel on
January 19, 2001 declined prosecution of President Clinton because President
Clinton’s conduct had been adequately addressed through substantial adminis-
trative sanctions, including appropriate admissions of misconduct, and because
the interests of justice did not otherwise warrant a criminal prosecution.*!

[15] The Independent Counsel concluded that impeachment, the contempt cita-
tion issued by Judge Wright, the Agreed Order of Discipline, and President Clin-
ton’s public statement acknowledging the falsity of his testimony adequately
upheld federal law enforcement interests in promoting truthfulness and honesty
before judicial tribunals by a high government official in a position of trust. He
also determined that President Clinton’s payment of fees, fines, and the negoti-
ated civil settlement effectively addressed the monetary harms visited on the
plaintiff in the civil suit and the damages suffered by the federal and state courts.
In short, as stated by the Independent Counsel on January 19, 2001:

President Clinton has acknowledged responsibility for his actions. He
has admitted that he knowingly gave evasive and misleading answers
to questions in the Jones deposition and that his conduct was prejudi-
cial to the administration of justice; he has acknowledged that some of
his answers were false; he has agreed to a five year suspension of his
Arkansas bar license; and he has agreed not to seek attorneys’ fees in
connection with this matter.

The nation’s interests have been served. And therefore, I decline prose-
cution.

40 United States Attorneys’ Manual, Title 9 §§ 9-27.000 - 9-27.750.

41 See Letter from Robert W. Ray, Independent Counsel, to David E. Kendall, private counsel to
President Clinton 1 (Jan. 19, 2001) (“Upon entry of [the] Order by the Pulaski County Circuit Court
and following the President’s issuance of his public statement, I have decided to exercise my discre-
tion, consistent with the Principles of Federal Prosecution, to decline prosecution, with prejudice, of
all matters within the January 16, 1998 jurisdictional mandate”).

4 Televised Statement of Independent Counsel Robert W. Ray (Jan. 19, 2001).
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II. Scope of the Report

n independent counsel is required by law to file “a final report...setting

forth fully and completely a description of the work of the independent

counsel, including the disposition of all cases brought.” *3 This statutory
language differed from the pre-1994 law, which contained a “declination clause”
requiring: '

a description of the work of the independent counsel, including the
disposition of all cases brought, and the reasons for not prosecuting
any matter within the prosecutorial jurisdiction of such independent
counsel.

The Independent Counsel Reauthorization Act of 1994 did not include a declina-
tion clause. Because of the intense public interest in this investigation and the
historical significance of the conclusion of an investigation that led to the
impeachment of a President, the statute obligates the Independent Counsel to
report fully and completely on President Clinton’s conduct insofar as necessary
for the public to assess the Independent Counsel’s decision not to pursue crimi-
nal prosecution of President Clinton.

The declination clause’s omission did not reflect a congressional determina-
tion that an independent counsel is never permitted to articulate his reasons for
declining prosecution. The declination clause’s deletion resulted from a compro-
mise adopted in the House and Senate Conference Committee. The Senate’s view,
that an independent counsel is never permitted to comment on a subject’s poten-
tial criminal wrongdoing unless the person was indicted, was rejected by the Con-
ference Committee on the final bill. The Conference Committee decided that an
independent counsel should explain a declination decision where it is in the pub-
lic’s interest that he do so in order for the public to understand the conduct of the
person investigated, and the independent counsel’s basis for declining prosecution
of the person for that conduct.*> The Independent Counsel has given careful

# 28 U.S.C. § 594(h)(1)(B) (2000) (lapsed June 30, 1999 by operation of 28 U.S.C.A § 599 (West
2000)).
428 U.S.C. § 594(h)(1)(B) (1988) (lapsed Dec. 15, 1992 by operation of 28 U.S.C.A § 599 (West
1993)).
 The version of the reenacted legislation reported by the House Judiciary Committee for con-
sideration by the House of Representatives (H.R. 811, 103d Cong.) retained the declination clause in
section 594(h)(1)(B) unmodified. See H.R. Rep. No. 103-224 at 22, 29 (1993). The Senate, by contrast,
made two substantive changes to the final report language, deleting “fully and completely” and the
declination clause. The sponsor of that legislation, Senator Robert Dole, explained his intent: “If
retained, this language would have been an open invitation to independent counsels to editorialize
on cases that they, for whatever reason, chose not to bring, smearing hard-earned reputations in the
process.” 139 Cong. Rec. $15972 (daily ed. Nov. 18, 1993); see also 139 Cong. Rec. $15886 (daily ed.
Nov. 17, 1993) (“[Tlhe amendment we are accepting relative to the final report is, indeed, to try to
avoid having independent counsels state conclusory opinions that the subject of an investigation
engaged in criminal wrongdoing in the absence of bringing an indictment against that person”)
(statement of Sen. Carl Levin).
Continued—
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consideration to the legislative history on the omission of the “declination
clause.” The analysis and findings contained in this Report are consistent with
Congress’s intention as reflected by the statute’s language and legislative history.

This Office’s investigation has been and will continue to be of substantial
public interest, and the decision of the Independent Counsel to decline prosecu-
tion is of historical significance. The Independent Counsel has determined the
analysis of the basis for his decision given here is required to assure the public
that the investigation of President Clinton was professional, thorough, and fair,
and that the decision to decline prosecution was based on a review of the case’s
merits, the evidence, and the professional guidelines used by prosecutors to eval-
uate the appropriateness of a prosecution.

Even though this Report must be and is “full and complete,” there is no
need for this Report to be repetitive. The facts have already been recorded by this
Office in its Impeachment Referral (and exhibits) to Congress that is in excess of

(18] 8,000 pages, in a House report upon impeaching the President that is in excess of
400 pages, and in Senate documentation in excess of 15,000 pages.* That is the
official record, and does not begin to encompass the vast public record on the
subject. It is the Independent Counsel’s intention in this Final Report to add fur-
ther detail only as necessary to explain the basis for his resolution of the investi-
gation, and no more.

The Conference Committee resolved these two views, expressly acknowledging that the “public
interest” nevertheless justified an explanation of an independent counsel’s decision not to indict
based upon “a wide range of concerns which need to be carefully balanced,” including: (1) an under-
standing of the basis for the independent counsel’s decision not to indict; (2) an appreciation of the
extent to which the individual was central or peripheral to the independent counsel’s jurisdictional
mandate; (3) that the information may exonerate the innocent; and (4) protecting individual rights
to due process, privacy and fairness. See H.R. Conf. Rep. No. 103-511, at 19-21 (1994). In particular,
the Conference Committee “consider[ed] to be crucial a discussion of the conduct of the person for
whom the independent counsel was appointed to office.” Id. at 19-20.

46 See Impeachment Referral, supra note 10; House Comm. on the Judiciary, Impeachment of
William Jefferson Clinton, President of the United States, H.R. Rep. No. 105-830 (1998); S. Doc. No.
106-3 (1999).
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III. Findings

nd details the Independent Counsel’s analysis in declining prosecution of

Tnis Section summarizes the factual findings of this Office’s investigation
a
President Clinton.

A. Summary of Findings.

On January 17, 1998, President Clinton, after being placed under oath by
the Honorable Susan Webber Wright, United States District Judge for the Eastern
District of Arkansas, testified in a deposition presided over by Judge Wright
regarding his relationship with Monica Lewinsky. At the conclusion of President
Clinton’s testimony, Judge Wright specifically reminded President Clinton of her
confidentiality order, barring discussion of the deposition.

On August 17, 1998, President Clinton testified before a duly empaneled
federal grand jury conducting a criminal investigation that was undertaken by
this Office at the specific request of Attorney General Janet Reno. President Clin-
ton testified before the grand jury about his conduct in connection with Monica
Lewinsky and the Jones case.

To evaluate the truthfulness of President Clinton'’s testimony before Judge
Wright, the Independent Counsel examined evidence regarding the relationship
between President Clinton and Monica Lewinsky. With respect to that relation-
ship, the Independent Counsel reports:

e President Clinton and Monica Lewinsky engaged in an intimate
sexual relationship from November 1995 to March 1997.

e During the course of that relationship, President Clinton and
Lewinsky frequently were alone.

e Substantial evidence, including the testimony of Lewinsky,
established that the sexual contact between Lewinsky and Presi-
dent Clinton involved instances where he touched her in an
intimate way.

e President Clinton acknowledged that (1) in an attempt to con-
ceal the true facts about his relationship with Lewinsky, he
knowingly gave evasive and misleading answers concerning
that relationship in violation of United States District Judge
Susan Webber Wright’s discovery orders, (2) his knowing viola-
tion of Judge Wright'’s discovery orders was prejudicial to the
administration of justice, and (3) certain of his answers con-
cerning his relationship with Lewinsky were false.

To evaluate President Clinton’s compliance with Judge Wright's discovery
order, the Independent Counsel also examined the conduct of President Clinton
in discussing his Jones deposition with others. With respect to that conduct, the
Independent Counsel reports:
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e At the conclusion of President Clinton’s deposition, Judge
Wright specifically admonished President Clinton that a confi-
dentiality order was in effect and that he was prohibited from
discussing his deposition with anyone.

e Following his deposition, President Clinton contacted his secre-
tary, Betty Currie, and asked her to come to the office the next
day, which was a Sunday, where, in sum and substance, he
made the following statements to her:

- You were always there when Monica was there.

- We were never really alone.

— Monica came on to me, and I never touched her, right?
- You could see and hear everything.

To evaluate the truthfulness of President Clinton’s testimony before a fed-
eral grand jury, the Independent Counsel examined President Clinton’s responses
to questions posed to him before the grand jury. With respect to those responses,
the Independent Counsel reports:

e President Clinton acknowledged he had been alone with Mon-
ica Lewinsky.

e President Clinton denied having had sexual relations with
Lewinsky, as he understood the term, and also denied that he
had had intimate contact with her breasts or genitalia.

[20] e President Clinton said his conversation with Currie following
his Jones deposition was for the purpose of determining whether
his own recollection of his contact with Lewinsky was accurate.

B. Factual Background.

1. Evidence From Monica Lewinsky Relating to the
Truthfulness of President Clinton’s Testimony.
Monica Lewinsky testified that on November 15, 1995, while she was

employed as a White House intern and the Jones case was pending, President
Clinton began a physical relationship with her.#” That relationship included

47 Lewinsky 8/6/98 GJ at 10. Lewinsky testified before the grand jury after entering into a cooper-
ation agreement with this Office, dated July 28, 1998, for which she received immunity from prosecu-
tion for her own conduct in connection with the Jones v. Clinton litigation. Agreement between OIC
and Monica Lewinsky, July 28, 1998, GJ 97-2 Exh. No. ML-2. President Clinton claimed his improper
relationship with Lewinsky did not begin until 1996. Statement of William Jefferson Clinton, GJ 97-2
Exh. No. WJC-1. The evidence corroborates Lewinsky: Presidential movement logs for November 15
and 17, 1995, show President Clinton in the locations, and at the times, described by Lewinsky. Lewin-
sky 8/6/98 GJ at 10-12; Presidential Movement Logs for Nov. 15, 1995 (Doc. No. 1222-DC-00000156);
Presidential Movement Logs for Nov. 15, 1995 (Doc. No. 1362-DC-00000549); WAVES Records for
Monica Lewinsky on Nov. 15, 1995 (Doc. No. V006-DC-00000005); Presidential Movement

Continued—
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mutual sexual contact.#® Throughout their intimate physical relationship and
afterward, President Clinton and Lewinsky exchanged numerous personal gifts 4°
and had sexually explicit telephone conversations.>°

President Clinton’s sexual encounters with Lewinsky were typically pre-
planned and orchestrated to conceal the true nature of the relationship.5! The two
arranged to meet on weekends because “most people weren't in on the weekends
sO...it would be safer to do that then.” 52 On other occasions, Lewinsky testified,

Logs for Nov. 17, 1995 (Doc. No. 1222-DC-00000162); EPASS Record for Monica Lewinsky on Nov. 17,
1995 (Doc. No. 827-DC-00000008); WAVES Record for Monica Lewinsky on Nov. 17, 1995 (Doc No.
V006-DC-0000000S5). Presidential telephone records for November 15 and 17, 1995 reflect calls
between President Clinton and congressmen while he and Lewinsky were alone, as Lewinsky described.
Lewinsky 8/6/98 GJ at 20; Lewinsky 8/26/98 Depo. at 5-13; Presidential Phone Records from Nov. 15,
1995 (Doc. No. 1472-DC-00000003 through 00000008); Presidential Phone Records from Nov. 17,
1995 (Doc. No. 1472-DC-00000011 through 00000015). White House photographs taken on Novem-
ber 17, 1995, show President Clinton eating pizza and standing in his Chief of Staff’s office area, as
described by Lewinsky in her testimony. Lewinsky 8/6/98 GJ at 14-16; Lewinsky 8/26/98 Depo. at
10-14; Photographs of President Clinton standing in his Chief of Staff’s office area along with Monica
Lewinsky and others (Doc. No. V006-DC-00003740 through 00003744). Betty Currie remembered that
Lewinsky delivered pizza to President Clinton on November 17, 1995, as Lewinsky said in her testi-
mony. Lewinsky 8/6/98 GJ at 14-16; Currie 1/27/98 GJ at 25; Currie 5/14/98 GJ at 36-38.

48 Lewinsky 8/6/98 GJ at 12-13, 16, 18-20, 31; Lewinsky 8/20/98 GJ at 67-68; Lewinsky 8/26/98
Depo. at 6-7, 11-12, 14-16, 24-30, 36-37, 48-50; Lewinsky 12/8/00 Int. at 4. The investigation neces-
sarily considered whether the President was truthful in testifying about his relationship with Monica
Lewinsky. In assessing whether the President was truthful about that relationship, or might have
intended to take steps to keep the truth about that relationship from coming to light, a precise
description of the nature, times, locations, and supporting evidence of their physical relations was
included in the Impeachment Referral, supra note 10, at 28-30 (first encounter November 15, 1995);
id. at 30-32 (second encounter November 17, 1995); id. at 32-33 (third encounter December 31,
1995); id. at 34-35 (fourth encounter January 7, 1996); id. at 35-36 (fifth encounter January 21,
1996); id. at 36-37 (sixth encounter February 4, 1996); id. at 39-40 (seventh encounter March 31,
1996); id. at 44-47 (eighth encounter April 7, 1996); id. at 57-59 (ninth encounter February 28, 1997);
id. at 60 (tenth and final encounter March 29, 1997); id. at 71 (Lewinsky’s unsuccessful attempt to
have an eleventh encounter on August 19, 1997). Those descriptions need not be repeated here.

4 President Clinton and Lewinsky exchanged in excess of 48 gifts. Inventory Sheets—Gifts
from President Clinton to Lewinsky produced by Currie in a box (Doc. No. 824-DC-00000001-2,
00000010 & 00000011); Additional gifts from President Clinton to Lewinsky produced by Currie
(Doc. No. 902-DC-00000004 through 00000005); FBI Receipt for Property Received (Jul. 29, 1998)
from Monica Lewinsky, Law Offices of Plato Cacheris (gifts from President Clinton to Lewinsky);
Inventory of Consensual Search of Monica Lewinsky’s apartment conducted on Jan. 22, 1998 (items
seized from Lewinsky’s apartment containing various gifts and memorabilia including gifts from Pres-
ident Clinton); White House Productions to subpoenas V006 and D1415 (gifts from Lewinsky to Pres-
ident Clinton) (David Kendall also responded to subpoena D1415); Productions from David E.
Kendall, private counsel to President Clinton, response to subpoenas V002 and D1507 (gifts from
Lewinsky to President Clinton).

50 Lewinsky 8/6/98 GJ at 23-24, 139, 142-43; Clinton 8/17/98 GJ at 9.

51 Lewinsky 8/20/98 GJ at 16, 18, 19, 22; Lewinsky 8/26/98 Depo. at 14, 17-18, 27-28; Lewinsky
2/1/99 Senate Depo. at 38-39; Currie 5/6/98 GJ at 155; Byrne 7/17/98 GJ at 4; see also Currie 5/6/98 GJ
at 83-86 (meetings between Clinton and Lewinsky frequently occurred on “Saturdays or after hours”).

52 Lewinsky 8/6/98 GJ at 47; see also Lewinsky 8/6/98 at 18-19, 58, 149; Lewinsky 8/20/98 GJ at
7, 22; Lewinsky 8/26/98 Depo. at 14; Lewinsky 2/1/99 Senate Depo. at 61; Currie 7/22/98 GJ at 65-66.
United States Secret Service personnel noticed a pattern. According to Brent Chinery, Uniformed Divi-
sion, “when Monica would come in when I was working, it was always like on a Saturday morning or
a Sunday morning around 9:00 or 10:00 in the morning. Nobody else would be around in the West
Wing except for the President and Betty. Once Monica came in, even though the President was over
in the residence, we knew he would be coming over to the oval [office] once Monica came in.” Chin-
ery 7/23/98 GJ at 50.
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(23]

[24]

26

“we would usually plan that I would either bring papers, or. .. accidentally [bump]
into each other in the hall. .. there was always some sort of cover.” 53

To conceal the sexual aspect of their relationship from others, President
Clinton and Lewinsky agreed that, if asked, each would deny the relationship
and would falsely claim Lewinsky was present in the Oval Office area to bring
him official papers or to visit President Clinton’s personal secretary, Betty Cur-
rie.5* Lewinsky testified her friendship with Betty Currie was “a function of mak-
ing [her] relationship with the President easier.” 5

President Clinton’s and Lewinsky’s ninth sexual encounter on February 28,
1997, however, resulted in evidence establishing the sexual nature of their rela-
tionship—a stain on a blue dress worn by Lewinsky that day.*¢ Tests revealed that
the stain was President Clinton’s semen.%’

2. President Clinton’s Civil Discovery Responses.

President Clinton initially responded to the Jones v. Clinton complaint
through a motion to dismiss the action claiming he was immune from civil suit
while President.5® On May 27, 1997, the United States Supreme Court ruled unan-
imously that the President of the United States was not immune while in office
from being sued for private or personal activity, and the case was remanded to
Judge Wright for further proceedings, including pretrial discovery.>® Judge Wright
imposed a Confidentiality Order prohibiting all parties and their counsel, agents,
and spokespersons from disclosing to any person, directly or indirectly, the con-
tent and substance of any deposition, the questions asked, and the identity of
witnesses to be deposed.®®

As part of the pretrial discovery process, Jones attempted to show that Presi-
dent Clinton had engaged in a pattern of similar sexually oriented conduct with

53 Lewinsky 8/6/98 GJ at 53-54; see also Lewinsky 8/6/98 GJ at 18; Lewinsky 8/26/98 Depo. at
27-28, 34, 35; Byrne 7/17/98 GJ at 5.

54 Lewinsky 8/6/98 GJ at 53-55, 123; Lewinsky 2/1/99 Senate Depo. at 53, 54-55, 58-61, 76, 91;
Clinton 8/17/98 GJ at 118; Clinton 1/17/98 Depo. at 69.

55 Lewinsky 8/6/98 GJ at 48.

6 Impeachment Referral, supra note 10, at 57-59 (detailing the encounter).

57 See Lewinsky 8/6/98 GJ at 32, 39-40; see also infra p. 35 and note 115 (describing FBI Labora-
tory tests confirming that semen on the dress was President Clinton’s).

58 President Clinton’s Motion to Dismiss on Grounds of Presidential Immunity, Jones v. Clinton,
LR-C-94-290 (E.D. Ark. Aug. 10, 1994).

59 Clinton v. Jones, 520 U.S. 681 (1997).

6 Confidentiality Order On Consent of All Parties at 2-3, Jones v. Clinton, LR-C-94-290 (E.D.
Ark. Oct. 30, 1997):

IT IS HEREBY ORDERED, AND COUNSEL FOR ALL PARTIES CONSENT to the entry of
the following confidentiality order to apply to the parties, counsel for the parties, and
agents (including spokespersons) for the parties, prohibiting disclosure directly or indi-
rectly of:

1. The time, place, or date on which any deposition is to be taken or the identity of any
witness to be deposed; and

2. The content of any deposition, including but not limited to the questions asked, the
answers given, whether any objections were made, the substance of any objections, the
length of the deposition, whether the deposition went well or poorly, and whether new
information was disclosed or old information confirmed; . . .
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subordinate government employees.°! Jones’s attorneys served President Clinton
with written interrogatories,®? one of which stated:

Please state the name, address, and telephone number of each and
every [federal employee] with whom you had sexual relations ¢3! when
you [were] ... President of the United States.5

President Clinton objected that this invaded his privacy, was irrelevant, was
“beyond any reasonable scope of discovery,” and was meant “solely to harass,
embarrass and humiliate” him.® On December 11, 1997, Judge Wright overruled
President Clinton’s objection.®¢ Judge Wright ordered President Clinton to answer
questions regarding any state or federal employees with whom he had had sexual
relations between May 8, 1986 and December 11, 1997.7 On December 23, 1997,
pursuant to Judge Wright'’s Discovery Order,® President Clinton, under penalty of
perjury, answered “None."” ¢

On December 15, 1997, Jones’s lawyers served President Clinton with a sec-
ond set of document requests, asking him to “produce documents that related to
communications between the President and Monica Lewi[n]sky.””° On January
15, 1998, President Clinton’s attorneys served his responses to Jones’s document
request, objecting to the scope of the request, but responding that notwithstand-
ing that objection, President Clinton had no “documents concerning Monica

61 Second Set of Interrogatories from Plaintiff to Defendant Clinton, Jones v. Clinton,
LR-C-94-290 (E.D. Ark. Oct. 1, 1997).

62 Written interrogatories are a common discovery device in federal civil cases by which a party
serves written questions on the opposing party. The rules require that they be answered under oath
and therefore under penalty of perjury. See Fed. R. Civ. P. 33.

63 “Sexual relations” was not expressly defined in the interrogatory, and as Judge Wright later
noted, remained undefined in the litigation until President Clinton’s January 17, 1998 deposition.
Clinton 1/17/98 Depo. at 26 (statement of Judge Wright). President Clinton was asked in the grand
jury whether his “definition of sexual relationship is intercourse only,” to which he answered, “No,
not necessarily intercourse only. But it would include intercourse. I believe, I believe that the com-
mon understanding of the term, if you say two people are having a sexual relationship, most people
believe that includes intercourse.” Clinton 8/17/98 GJ at 23.

64 Second Set of Interrogatories from Plaintiff to Defendant Clinton (Interrog. No. 10) at 7, Jones
v. Clinton, LR-C-94-290 (E.D. Ark. Oct. 1, 1997). The interrogatory in the text reflects Judge Wright’s
order, dated December 11, 1997, limiting the scope of the question to cover only women who were
state or federal employees at the relevant times. Order, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec.
11, 1997)..

65 President Clinton’s Responses to Plaintiff’s Second Set of Interrogatories at 5, Jones v. Clinton,
LR-C-94-290 (E.D. Ark. Now. 3, 1997) (Answer No. 10).

66 Order, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec. 11, 1997).

67 See id. at 4.

68 Id.

¢ President Clinton’s Supplemental Responses to Plaintiff’s Second Set of Interrogatories at 2,
Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec. 23, 1997) (response to Interrog. No. 10).

70 Plaintiff’s Second Request for Production of Documents and Things at 6, Jones v. Clinton,
LR-C-94-290 (E.D. Ark. Dec. 15, 1997). “Documents” was defined by Jones’s lawyers as that term is
used in Fed. R. Civ. P. 34, which defines documents as including “writings, drawing, graphs, charts,
photographs, phonorecords, and other data compilations.” Plaintiff’s Second Request for Production
of Documents and Things at 2, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec. 15, 1997). The Jones
attorneys also defined document to include “any tangible thing on which appears, or in which is
stored or contained, any words, numbers, symbols, or images.” Id.
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Lewinsky” or “reflecting any communications, meetings or visits involving [Presi-
dent] Clinton and Ms. Lewinsky, especially within the White House.” 71

[26] In contrast, Lewinsky later testified

[t]here were...some occasions when I sent him cards or notes that I
wrote things that he deemed too personal to put on paper just in case
something ever happened, if it got lost getting there or someone else
opened it. So there were several times when he remarked to me, you
know, you shouldn’t put that on paper.”?

President Clinton agreed he had told her “she should be careful what she wrote,
because a lot of it was clearly inappropriate and would be embarrassing if some-
body else read it.” 7* Lewinsky said President Clinton admonished her about writ-
ten references to their relationship during their final conversation on January 3,
1998, because of “[a]n embarrassing mushy note” she had recently sent him.”*

3. Monica Lewinsky as a Witness in Jones v. Clinton.

On December 5, 1997, attorneys for Jones gave President Clinton'’s attorneys

a proposed witness list identifying Lewinsky as a potential witness.”> Lewinsky

testified that President Clinton called her in the middle of the night at around

2:00 or 2:30 a.m. on December 17, 1997,7¢ and they spoke for about a half an

(27] hour.”” During that conversation, he told her she was on the witness list.”® Lewin-
sky later described the telephone conversation to the grand jury:

I was—I'm sure, as you can imagine, I was upset and shocked [about
being included on the witness list]. He told me that it didn’t necessar-
ily mean that I would be subpoenaed, but that that was a possibility,
and if I were to be subpoenaed, that I should contact Betty and let
Betty know that I had received the subpoena.

I believe that I probably asked him, you know, what should I do in the
course of that and he suggested, he said, “Well, maybe you can sign an
affidavit.” (7

At some point in the conversation, and I don’t know if it was before or
after the subject of the affidavit came up, he sort of said, “[y]Jou know,

71 President Clinton’s Responses to Plaintiff’s Second Set of Requests at 11-12, Jones v. Clinton,
LR-C-94-290 (E.D. Ark. Jan. 15, 1998). In contrast, on January 27, 1998, in response to a grand jury
subpoena issued on January 20, 1998 seeking “all documents and things referring or relating to Mon-
ica Lewinsky,” President Clinton produced to this Office, among other things: two antique books
(Doc. Nos. V002-DC-00000003, V002-DC-00000471), and a coffee mug inscribed “Santa Monica”
(Doc. No. V002-DC-00000473). Grand Jury Subpoena No. V002 (E.D. Va. Jan. 20, 1998).

72 Lewinsky 8/6/98 GJ at 56.

73 Clinton 8/17/98 GJ at 49.

74 Lewinsky 8/6/98 GJ at 189-92.

75 Plaintiff’s Witness List, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec. 5, 1997).

76 Lewinsky 8/6/98 GJ at 121-22.

77 1d. at 121-26.

78]1d. at 122-23.

79 Id. at 123. Lewinsky said President Clinton suggested she might want to sign an affidavit. Id.
The President testified he told Lewinsky that if she were called as a witness, she would “have to get a
lawyer.” Clinton 8/17/98 GJ at 119. Lewinsky said she was “99.9 percent certain” that President Clin-
ton did not tell her she should get a lawyer. Lewinsky 8/26/98 Depo. at 57.
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you can always say you were coming to see Betty or that you were
bringing me letters.” Which I understood was really a reminder of
things that we had discussed before.80

On December 19, 1997, Lewinsky was served with a subpoena to appear for a
deposition in Jones v. Clinfon.#! On January 7, 1998, Lewinsky executed an affidavit
declaring, “I have never had a sexual relationship with the President...."” 82 Lewin-
sky admitted to the grand jury that this statement in her affidavit was false.83

4. President Clinton’s Deposition Testimony in
Jones v. Clinton.

On Saturday, January 17, 1998, President Clinton gave testimony under
oath, as administered by Judge Wright, at a deposition in Jones v. Clinton.84
During his deposition, President Clinton testified as follows:

Q: At any time were you and Monica Lewinsky together alone in the
Oval Office?

A: Idon’trecall....

Q: So I understand, your testimony is that it was possible, then, that
you were alone with her, but you have no specific recollection of
that ever happening?

A:  Yeah, that’s correct. .. .85

8 Lewinsky 8/6/98 GJ at 123-24; see also Lewinsky 2/1/99 Senate Depo. at 49-50; but see Lewin-
sky 2/1/99 Senate Depo. at 52-53 (responding “I don't believe so, no” when asked whether President
Clinton’s statement about what Lewinsky might say related to her affidavit). Lewinsky said she under-
stood President Clinton’s advice to mean she might be able to execute an affidavit that “could range
from anywhere between maybe just somehow mentioning...innocuous things or going as far as
maybe having to deny any kind of relationship.” Lewinsky 8/6/98 GJ at 124. President Clinton later
explained to the grand jury he “felt strongly. .. that she could execute an affidavit that would be fac-
tually truthful, that might get her out of having to testify.” Clinton 8/17/98 GJ at 119.

81 Subpoena in a Civil Case (Monica Lewinsky), Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec.
17, 1997) (Doc. No. 1736-DC-00002677) (GJ 00-3 Exh. No. 222). Lewinsky 8/6/98 GJ at 127-28;
Lewinsky 8/20/98 GJ at 65-66; Lewinsky 2/1/99 Senate Depo. at 62-63.

82 Aff. of Jane Doe #6 [Monica Lewinsky] (Jan. 7, 1998) (Doc. Nos. 849-DC-00000634 through
00000635); but see Lewinsky 12/8/00 Int. at 3 (admitting affidavit was false and misleading).

8 Lewinsky 8/6/98 GJ at 204-05. On December 8, 2000, Lewinsky again confirmed that her
denial of a “sexual relationship” in the affidavit was “false.” Lewinsky 12/8/00 Int. at 3.

84 The deposition was videotaped at the Washington, D.C. law offices of Robert S. Bennett, Pres-
ident Clinton’s attorney in the Jones case. Clinton 1/17/98 Depo. at 1. Judge Wright administered the
following oath to President Clinton, as recorded on that videotape (GJ 00-3 Exh. No. 14-¢):

JUDGE WRIGHT: Mr. President, please raise your right hand. Do you solemnly swear (or
affirm) that the matter before the Court—excuse me—that the testimony that you are
about to give, in the matter before the Court, will be the truth, the whole truth, and
nothing but the truth, so help you God?

THE PRESIDENT: I do.
85 Clinton 1/17/98 Depo. at 52-53.
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[29] Q: At any time were you and Monica Lewinsky alone in the hallway
between the Oval Office and this kitchen area?

A: 1don’t believe so, unless we were walking back to the back dining
room with the pizza. I just, I don’t remember. I don’t believe we
were alone in the hallway, no.3¢

* k %

Q: [H]ave you ever had sexual relations with Monica Lewinsky, as
that term is defined in Deposition Exhibit 1,87 as modified by the
Court?

[30] A: I have never had sexual relations with Monica Lewinsky. I've
never had an affair with her.®

When asked about Lewinsky during the deposition, President Clinton
referred to Betty Currie as having responsive information. For example, he said,
“Betty suggested [Vernon Jordan] meet with [Lewinsky],”% or responded to ques-
tions by suggesting that Jones’s lawyers “should ask Betty.”

86 Id. at 58-59.

87 Definition of Sexual Relations, Deposition of William Jefferson Clinton, Jones v. Clinton, (Jan.
17, 1998) (Doc. No. 849-DC-00000586). The proffered definition was in three parts. Id. President
Clinton’s attorney objected that it was confusing and overbroad. Clinton 1/17/98 Depo. at 20. Judge
Wright agreed “definition number two is too encompassing, it's too broad, and so is definition num-
ber three. Definition number one encompasses intent, ...but numbers two and three...are just too
broad.” Clinton 1/17/98 Depo. at 22. As a result of Judge Wright's ruling (reflected below in strike-
out), the definition of “sexual relations” used was as follows:

Definition of Sexual Relations

For the purposes of this deposition, a person engages in “sexual relations” when the per-
son knowingly engages in or causes —

(1) contact with the genitalia, anus, groin, breast, inner thigh, or buttocks of any person
with an intent to arouse or gratify the sexual desire of any person;

“Contact” means intentional touching, either directly or through clothing.

President Clinton later agreed the definition “was the one the Judge decided on and I was bound by
it.” Clinton 8/17/98 GJ at 18.

8 Clinton 1/17/98 Depo. at 78; but see Lewinsky 12/8/00 Int. at 4 (stating the opposite).

89 Clinton 1/17/98 Depo. at 72.

% Id. at 62, 71. Other examples occurred as follows:

Q. Do you recall ever walking with Monica Lewinsky down the hallway from the
Oval Office to your private kitchen there in the White House?

A ...at some point during the government shutdown, ... [Lewinsky] was back there
with a pizza that she brought to me and to others. I do not believe she was there
alone, however. I don’t think she was. And my recollection is that on a couple of
occasions after that she was there but my secretary, Betty Currie, was there with
her. She and Betty are friends. That’s my, that’s my recollection.

Id. at 56-58.

Q.  And how do you know [Currie and Lewinsky] are friends? Continued—
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During the first break in the deposition, President Clinton, his attorney
Robert S. Bennett, White House Counsel Charles F.C. Ruff, and Deputy White
House Counsel Bruce R. Lindsey discussed whether to place Lewinsky’s affidavit
on the record, ultimately agreeing that Bennett would do so and then “ask Presi-
dent Clinton a few questions about it.”°! Bennett recalled that at this break, he
and President Clinton “read[ ] or review[ed] Paragraphs 6 and 8 of the Lewinsky
affidavit” in which she denied a sexual relationship with President Clinton.??
President Clinton expressly “consented to” placing Lewinsky’s affidavit “on the
record at the deposition,” and “indicated he would affirm Paragraphs 6 and 8.”93
Immediately after the break, Bennett asserted before Judge Wright that the affi-
davit established that “there is absolutely no sex of any kind in any manner,
shape or form” between President Clinton and Lewinsky.®* Following a later
break in the deposition, Bennett read aloud for the record the portion of Lewin-
sky’s affidavit denying a “sexual relationship” and asked President Clinton
whether the statement was “true and accurate,” to which President Clinton
responded under oath: “That is absolutely true.”9

A. Well, I know they're friends because, because Betty befriended her when she was
working there, ....I think Betty just sort of adopted her, you know. She’s much
younger than Betty, obviously. I think Betty just took an interest in her and kind
of adopted her and has kept in touch with her over the time since she left the
White House....

Q.  Now, to your knowledge, has Monica Lewinsky ever sent any letters from the Pen-
tagon to Betty Currie in the White House?

A. I don’t know. You’d have to ask Betty about that.

Id. at 61-62.

91 Aff. of Robert S. Bennett { 6 (June 9, 2000); Supplementary Aff. of Robert S. Bennett at q 2
(Aug. 11, 2000). These affidavits and others executed by Mr. Bennett were authorized by President
Clinton and submitted to this Office by David E. Kendall, private counsel to President Clinton, in
connection with this investigation. See Letter from David E. Kendall, to Robert W. Ray, Independent
Counsel (July 17, 2000) (transmitting June 9, 2000 affidavit); see also Supplementary Aff. of Robert S.
Bennett at 1 (Aug. 11, 2000); Second Supplementary Aff. of Robert S. Bennett at J 2 (Sept. 11, 2000);
Third Supplementary Aff. of Robert S. Bennett at § 2 (Oct. 20, 2000); Fourth Supplementary Aff. of
Robert S. Bennett at § 2 (Nov. 22, 2000).

°2 Third Supplementary Aff. of Robert S. Bennett at { 3b (Oct. 20, 2000).

% Second Supplementary Aff. of Robert S. Bennett at {q 3c & d (Sept. 11, 2000).

% Clinton 1/17/98 Depo. at 54. President Clinton later claimed before the grand jury that he
“was not paying a great deal of attention to this exchange.” Clinton 8/17/98 GJ at 58. In contrast,
Judge Wright'’s law clerk, Barry W. Ward, who attended the deposition, executed a sworn statement
that he had “observed President Clinton looking directly at Mr. Bennett” during Mr. Bennett’s state-
ment. Ward 1/25/99 Aff. at 1; see also 145 Cong. Rec. S1351 (daily ed. Feb. 8, 1999) (reading portions
of Ward’s affidavit, including the quoted portion, on the Senate floor).

% Clinton 1/17/98 Depo. at 204; but see Lewinsky 12/8/00 Int. at 2 (conceding the statement in
her affidavit was false). Bennett advised Judge Wright as follows on September 30, 1998:

As you are aware, Ms. Monica Lewinsky submitted an affidavit dated January 7,
1998...in support of her motion to quash the subpoena for her testimony. This affidavit
was made part of the record of President Clinton’s deposition on January 17, 1998.

It has recently been made public in the Starr Report that Ms. Lewinsky testified before a
federal grand jury in August 1998 that portions of her affidavit were misleading and not
true. Therefore, pursuant to our professional responsibility, we wanted to advise you that
the Court should not rely on Ms. Lewinsky’s affidavit or remarks of counsel characteriz-
ing that affidavit.

Letter from Robert S. Bennett, private counsel to President Clinton, to the Hon. Susan Webber Wright
(Sept. 30, 1998).
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At the conclusion of the deposition, Judge Wright specifically instructed
President Clinton that the parties were prohibited from “saying anything
whatsoever” to anyone about the substance and details of the deposition pur-
suant to the Court’s October 30, 1997 Confidentiality Order: %

JUDGE WRIGHT: All right. Before he leaves, I want to remind him, as
the witness in this matter, and everyone else in the room, that this case
is subject to a Protective Order regarding all discovery, that it's my
intent that this deposition not be used for any purposes other than the
purposes envisioned by the Rules of Civil Procedure and the Rules of
Evidence, and that is for use in this Court case and for no other pur-
pose, and therefore, all parties present, including Secret Service agents,
videographers, court reporters and the witness are not to say anything
whatsoever about the questions they were asked, the substance of the
deposition, the length of it, objections, recess, any details, whether the
President did well or did not do well, whether he is credible or not

[33] credible, whether he admitted or denied any specific allegations, and
this is extremely important to this Court that the, this process not be
used for any purpose other than the purposes envisioned in the Rules
of Evidence and the Rules of Civil Procedure, and that’s all I'm going to
say. I gave a similar admonition about a year-and-a-half ago when I
was up here in the White House, and it worked that time, and I hope
that it works this time as well. If it does not, of course, anyone who
violates that can be subject to sanctions of the Court.””

5. President Clinton’s Conduct After His Deposition.

Early Saturday evening, following the conclusion of his deposition, President
Clinton returned to the White House and called Betty Currie to ask her to come to
the White House the next day to meet with him.”® When President Clinton met
with Currie on Sunday, January 18, 1998, he discussed his deposition with her.*
Currie testified that President Clinton appeared “concerned,” and told her he had
been asked questions about Lewinsky at the deposition.'® Currie thought his com-
ments were intended to be “more like statements than questions” 1°! that “he
wished [her] to agree with,” 192 and, in sum and substance, were as follows:1%3

* You were always there when Monica was there.

[34] e We were never really alone.

9 Clinton 1/17/98 Depo. at 212-13.

97 Id.

98 Currie 1/27/98 GJ at 65-67; Clinton 8/17/98 GJ at 147-48; Presidential Call Log, Jan. 17,
1998 (Doc. No. V0O06-DC-00002066).

99 Clinton 1/17/98 Depo. at 148; Currie 1/27/98 GJ at 70-71.

100 Currie 1/27/98 GJ at 70-75.

101 Jd, at 71 (“Q: Okay. And then you told us that the President began to ask you a series of
questions that were more like statements than questions. A: Right”).

102 Jd. at 74 (“Q: Would it be fair to say, then—based on the way he stated it and the demeanor
that he was using at the time that he stated it to you—that he wished you to agree with that state-
ment? A: I can’t speak for him, but—Q: How did you take it?....A: (Nodding.) Q: And you're nod-
ding your head ‘Yes’; is that correct? A: That’s correct”).

103 Currie 1/24/98 Int. at 6.
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e Monica came on to me, and I never touched her, right?
¢ You could see and hear everything.1%4

Currie also told Office of the Independent Counsel investigators she felt Pres-
ident Clinton made these remarks to gauge her reaction.!® Currie said President
Clinton met with her again a few days later to reiterate these statements.10¢

104 Currie 1/27/98 GJ at 71-74; Currie 7/22/98 GJ at 6-7, 10-11, 79; see also Clinton 8/17/98 GJ
at 55-57. According to Currie, the way President Clinton phrased the inquiries made them sound like
both questions and statements at the same time. Currie 1/24/98 Int. at 6.

At different points in her grand jury testimony, there are minor variations in the wording used
or agreed to by Betty Currie in recounting President Clinton’s statements. Compare Currie 1/27/98 GJ
at 71 (“You were always there when Monica was there” (Currie statement)) with id. at 74 (Q: “'You
were always there when she was there, right?’ Is that the way you remember the President stating it to
you?” A: “That’s how I remember him stating it to me”). Less than ten days after the events, she
claimed her memory of the details was “getting worse by the minute.” Id. at 71.

Currie explained that discrepancies in her testimony were due to memory problems. For exam-
ple, in her May 6, 1998 testimony, Currie acknowledged she sometimes would come to the White
House on weekends or when few others were present solely to have Lewinsky admitted and bring her
to see President Clinton. Currie 5/6/98 GJ at 83-86. Just over two months later, she testified that
“[she] d[id]n’t remember any occasions” when she came just to admit Lewinsky, though she could
not rule it out. Currie 7/22/98 GJ at 24.

To resolve discrepancies in Currie’s testimony and to assess her credibility as a witness, the
Independent Counsel invited Currie to be interviewed by this Office in December 2000. See Letter
from John S. Bowler, Assoc. Independent Counsel, to Lawrence H. Wechsler, attorney for Betty Currie
(Dec. 8, 2000). Currie’s attorney declined on her behalf stating, “The fact is that your request to re-
interview Mrs. Currie, with regard to precisely the same matters covered by your office’s previous
interviews, represents an unwelcome, and we believe completely unnecessary, imposition upon my
client...As you know, your office had the opportunity to interview Mrs. Currie on numerous occa-
sions, and had the further opportunity to question Mrs. Currie in the grand jury on no less than five
separate occasions. As you have copies of the notes and reports of the interviews and of the tran-
scripts of the grand jury testimony, there can be no question but that you have a full record of my
client’s recollections as to the matters that you have elected to investigate.” Letter from Lawrence H.
Wechsler, attorney for Betty Currie, to John S. Bowler, Assoc. Independent Counsel 1 (Dec. 11, 2000).

105 Currie 1/24/98 Int. at 7.

106 Currie 1/27/98 GJ at 80-82. Deputy White House Counsel Cheryl D. Mills also attempted to
contact Betty Currie to discuss this Office’s investigation at a time when Mills knew that Currie had
retained counsel and after it had been publicly disclosed that Currie had been subpoenaed to testify
before the grand jury. See Mills 8/11/98 GJ at 81-82 (discussing pager message from Mills to Currie at
9:18 p.m. on Saturday, January 24, 1998: “Checking on you. Thinking about you. Page me if you need
me. C. D. Mills XOX0OX0"); id. at 83 (acknowledging that she had known at the time that Currie was
already represented with respect to the investigation because she had helped her retain counsel); Amy
Goldstein, Summons Thrusts President’s Gatekeeper Into View, Wash. Post, Jan. 23, 1998, at A20 (report-
ing that, the day before Mills’s page, Currie had been subpoenaed by this Office); id. at 82-83
(acknowledging that although she could not recall whether her page “was before or after I had already
had discussions with [Currie] regarding a lawyer and I knew that you all [the Office of the Indepen-
dent Counsel] were seeking to speak with her[,]...if it is that time frame, that’s like [sic] what I would
have been paging her about”). Mills characterized Currie as “a friend of mine” and testified that she
paged Currie “frequently.” Id. at 77-80.

On January 22, 1998, five days after the President’s deposition, Jones’s lawyers issued a sub-
poena for Betty Currie’s deposition. Currie was served with the subpoena on January 27. Subpoena in
a Civil Case (Betty Currie), Jones v. Clinton, LR-C-94-290 (E.D. Ark. Jan. 22, 1998) (Doc. No.
ES-DC-00000006) (GJ 00-3 Exh. No. 216). Jones’s lawyers also supplemented their witness list to
include Currie on January 23. Plaintiff’s Supplement To Witness List, Jones v. Clinton, LR-C-94-290
(E.D. Ark. Jan. 23, 1998) (Doc. No. ES-DC-00000001) (GJ 00-3 Exh. No. 217).

In order to prevent civil discovery from interfering with the criminal investigation by, among
other things, having witnesses like Currie simultaneously subpoenaed by Jones’s attorneys and the
grand jury, the Independent Counsel filed a motion with Judge Wright to stay discovery until the
criminal investigation was resolved. Motion of the United States for Limited Intervention and a Stay
of Discovery, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Jan. 28, 1998). On January 29, 1998, Judge Wright
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After Currie met with President Clinton on Sunday afternoon, she paged

Lewinsky four times, at 5:12 p.m., 6:22 p.m., 7:06 p.m., and 8:28 p.m.!%” Currie

[36] testified President Clinton “may have asked me to call [Lewinsky] to see what she
knew or where she was or what was happening.” 1% At 11:02 p.m., President
Clinton called Currie to ask whether she had spoken to Lewinsky, which Currie
had not.1”

The next morning, Monday, January 19, Currie continued trying to contact
Lewinsky, paging her at 7:02 a.m., 8:08 a.m., 8:33 a.m., 8:37 a.m., and 8:41
a.m.!° Currie said she was calling to tell Lewinsky that she (Lewinsky) had been
mentioned during President Clinton’s deposition.!!! At 8:50 a.m., President Clin-
ton called Currie at her home.!? Currie told President Clinton that she had been
unable to reach Lewinksy.113

Wright granted the Independent Counsel’s request, and ordered that “the plaintiff and defendants
may not continue with discovery of those matters that concern Monica Lewinsky” because of the
need to “protect the integrity of the criminal investigation” and the “fact that the government’s pro-
ceedings could be impaired and prejudiced were the Court to permit inquiry into the Lewinsky matter
by parties in this civil case.” Order at 3, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Jan. 29, 1998).

107 The messages said, in order of reference, “PLEASE CALL KAY AT HOME,” “PLEASE CALL KAY
AT HOME,” “PLEASE CALL KAY AT HOME,” and “CALL KAY,” with Currie referring to herself as
“Kay.” See Lewinsky’s pager records (Jan. 18, 1998) (Doc. No. 831-DC-000000008); Currie 5/7/98 GJ
at 96-97; Currie 7/22/98 GJ at 156, 158.

108 Currie 5/7/98 GJ at 99-100.

109 Currie 7/22/98 GJ at 161-62; Presidential Call Log (Jan. 18, 1998) (Doc. No. 1248-DC-00000314).

110 The pages said, in order of reference, “PLEASE CALL KAY AT HOME AT 8:00 THIS MORN-
ING,” “PLEASE CALL KAY,” “PLEASE CALL KAY AT HOME,” “PLEASE CALL KAY AT HOME. IT’'S A
SOCIAL CALL. THANK YOU,” and “KAY IS AT HOME. PLEASE CALL.” Lewinsky’s pager records (Jan.
19, 1998) (Doc. No. 831-DC-000000009); Currie 5/7/98 GJ at 104-05; Currie 7/22/98 GJ at 160-62.

11 Currie 7/22/98 GJ at 157-59, 164-66.

112 presidential Call Log (Jan. 19, 1998) (Doc. No. 1248-DC-00000318).

113 Currie 7/22/98 GJ at 162-63. At 8:51 a.m., Currie paged Lewinsky again. Lewinsky’s pager
records (Jan. 19, 1998) (Doc. No. 831-DC-000000009). The page read, “MSG. FROM KAY. PLEASE
CALL. HAVE GOOD NEWS.” Id.

At 8:56 a.m., President Clinton also called Vernon Jordan’s residence, and spoke for nine min-
utes. Presidential Call Log (Jan. 19, 1998) (Doc. No. 1248-DC-00000318). At 10:29 a.m., a page was
sent from Jordan'’s office to Lewinsky. Akin, Gump, Strauss, Hauer & Feld call log (Jan. 19, 1998) (Doc.
No. V004-DC-00000165); Lewinsky’s pager records (Jan. 19, 1998) (Doc. No. 831-DC-000000009)
(“PLEASE CALL MR. JORDAN"). At 10:36 a.m., a call lasting just under four minutes was placed from
Jordan’s office to the White House. Akin, Gump, Strauss, Hauer & Feld call log (Jan. 19, 1998) (Doc.
No. V004-DC-00000165). At 10:53 a.m., a thirty-six second call was placed from Jordan’s office to
Frank Carter’s office, who was Lewinsky’s attorney. Akin, Gump, Strauss, Hauer & Feld call log (Jan.
19, 1998) (Doc. No. V004-DC-00000165).

At 10:58 a.m., President Clinton called Jordan'’s office. Presidential Call Log (Jan. 19, 1998)
(Doc. No. 1248-DC-00000319). At 11:16 a.m., Jordan again paged Lewinsky. Lewinsky’s pager records
(Jan. 19, 1998) (Doc. No. 831-DC-000000009) (“PLEASE CALL MR. JORDAN"). At 12:31 p.m., Jordan
used his cell phone to have a three minute conversation with the White House. Bell Atlantic Mobile
toll records (Jan. 19, 1998) (Doc. No. 1033-DC-00000035). At 1:45 p.m., President Clinton phoned
Currie at her home, which lasted two minutes. Presidential Call Log (Jan. 19, 1998) (Doc. No.
1248-DC-00000319). At 2:29 p.m., Jordan placed a two minute call from his cell phone to the White
House. Bell Atlantic Mobile toll records (Jan. 19, 1998) (Doc. No. 1033-DC-00000035). At 2:46 p.m.,
Carter paged Lewinsky. Lewinsky’s pager records (Jan. 19, 1998) (Doc. No. 831-DC-000000009)
(“PLEASE CALL FRANK CARTER”).

Jordan’s attempts to reach Lewinsky were also unsuccessful, Jordan 6/9/98 GJ at 17, 21-23, and
Carter told him that afternoon that Lewinsky had obtained new attorneys. Carter 6/18/98 GJ at 146.
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6. President Clinton’s Grand Jury Testimony.

The Independent Counsel’s criminal investigation began on January 16,
1998.114¢ Seven months later, on August 17, 1998,11% President Clinton testified
from the Map Room of the White House via live video transmitted to federal
Grand Jury 97-2 empaneled in the District of Columbia.l'¢ At his grand jury
appearance, President Clinton was asked, “Mr. President, were you physically
intimate with Monica Lewinsky?” 117 He then asked for and received permission
to read the following prepared statement:

When I was alone with Ms. Lewinsky on certain occasions in early
1996 and once in early 1997, I engaged in conduct that was wrong.
These encounters did not consist of sexual intercourse; they did not
constitute “sexual relations” as I understood that term to be defined at
my January 17, 1998, deposition; but they did involve inappropriate
intimate contact. These inappropriate encounters ended, at my insis-
tence, in early 1997. I also had occasional telephone conversations
with Lewinsky that included inappropriate sexual banter. I regret that
what began as a friendship came to include this conduct. I take full
responsibility for my actions. While I will provide the grand jury what-
ever other information I can, because of privacy considerations affect-
ing my family, myself, and others, and in an effort to preserve the dig-
nity of the Office I hold, this is all I will say about the specifics of these
particular matters. I will try to answer to the best of my ability other
questions, including questions about my relationship with Lewinsky,
questions about my understanding of the term “sexual relations” as I
understood that term to be defined at my January 17, 1998, deposi-
tion, and questions concerning alleged subornation of perjury, obstruc-
tion of justice, and intimidation of witnesses.!18

114 Fallon 1/27/98 GJ at 4.

115 President Clinton’s agreement to appear before the grand jury voluntarily on August 17 was
reached not long after Lewinsky began cooperating with this Office on July 28, 1998, GJ 97-2 Exh.
No. ML-2, and produced a blue dress she believed was stained with President Clinton’s semen. Decla-
ration of Robert J. Bittman, Deputy Independent Counsel (Aug. 3, 1998) (Doc. No.
MLR-DC-00000001); Photograph of Blue Dress (Doc. No. DB Photos 0007); Lewinsky 8/20/98 GJ at
50-51; Lewinsky 8/6/98 GJ at 37-41. On July 30, 1998, the blue dress was sent to the FBI laboratory.
Federal Bureau of Investigation Laboratory Report at 1-2 (Aug. 3, 1998). This Office notified President
Clinton’s attorney that it had a substantial predicate to request President Clinton’s blood sample. Let-
ter from Robert J. Bittman, Deputy Independent Counsel, to David E. Kendall, private counsel to Pres-
ident Clinton (July 31, 1998). On August 3, 1998, the FBI laboratory confirmed the stain was human
semen. Federal Bureau of Investigation Laboratory Report at 1-2 (Aug. 3, 1998). On August 3, 1998,
President Clinton provided a blood sample. FBI FD-302 8/3/98 at 1. A scientific comparison of Presi-
dent Clinton’s blood with the semen on Lewinsky’s blue dress showed the DNA matched. Federal
Bureau of Investigation Laboratory Report at 1 (Aug. 17, 1998). Letter from Donald M. Kerr, Asst.
Director, Laboratory Division, FBI to Kenneth W. Starr, Independent Counsel (Sept. 8, 1998).

116 Clinton 8/17/98 GJ at 2-5.

17 [d. at 8.

18 Jd. at 8-9; GJ 97-2 Exh. No. WJC-1 (after President Clinton read the statement, it was
marked as an exhibit).
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[39] a. Regarding President Clinton’s Intent During the
Jones v. Clinton Deposition.

President Clinton testified before the grand jury about his state of mind dur-
ing his January 17, 1998 Jones v. Clinton deposition when responding to questions
about Monica Lewinsky: 119

[40] I was doing my best to be truthful. I was not trying to be particularly
helpful to them [Paula Jones’s attorneys], and I didn’t think I had an
obligation to be particularly helpful to them to further a—when I knew
that there was no evidence here of sexual harassment, and I knew what
they wanted to do was to leak this, even though it was unlawful to

do so.120
* % %

And when I was asked about this [gifts exchanged with Lewinsky] in
my deposition, even though I was not trying to be helpful particularly
to these people that I thought were not well-motivated, or being hon-
est or even lawful in their conduct vis-a-vis me, that is the Jones legal

team, I did ask them specifically to enumerate the gifts. I asked them
to help me because I couldn’t remember the specifics.'?!

* % %

119 Also reflective of President Clinton’s state of mind during the deposition were the state-
ments he gave in the days immediately following his deposition. “False or inconsistent statements
that a defendant makes in explanation or defense” may be considered by a jury as evidence “tending
to prove the defendant’s consciousness of guilt.” Criminal Jury Instructions for the District of Colum-
bia, Instr. 2.29, at 103-04 (4th ed. 1993).

On Wednesday morning, January 21, 1998, President Clinton told Jim Lehrer on The NewsHour
With Jim Lehrer that “There is no improper relationship,” and when asked to explain said, “Well, I
think you know what it means. It means that there is not a sexual relationship, an improper sexual
relationship, or any other kind of improper relationship. “ Interview by Jim Lehrer with President
Clinton, PBS, The NewsHour (Jan. 21, 1998).

Also that afternoon, the Capitol Hill newspaper Roll Call interviewed President Clinton and
asked, “You said in a statement today that you had no improper relationship with this intern. What
exactly was the nature of your relationship with her?” Excerpts of Telephone Interview of the Presi-
dent by Roll Call, U.S. Newswire, Jan. 21, 1998. He answered saying, “Well, let me say, the relation-
ship was not improper....” Id. The Roll Call reporter then asked, “Was it in any way sexual?”, and Pres-
ident Clinton answered, “The relationship was not sexual. And I know what you mean, and the
answer is no.” Id.

Later that afternoon, President Clinton was interviewed on the National Public Radio program
All Things Considered. He was asked, “Is there any truth to the allegation of an affair between you and
the young woman?” He responded, “No. That’s not true either. And I have told people that I would
cooperate in the investigation, and I expect to cooperate with it. I don’t know any more about it than
I've told you, and any more about it, really, than you do. But I will cooperate. The charges are not
true. And I haven’t asked anybody to lie.” All Things Considered: Interview of President Clinton (NPR
radio broadcast, Jan. 21, 1998).

Then on January 26, 1998, President Clinton added the following at the conclusion of a news
conference:

But I want to say one thing to the American people. I want you to listen to me. I'm
going to say this again: I did not have sexual relations with that woman, Miss Lewinsky.
I never told anybody to lie, not a single time. Never. These allegations are false.

Remarks on the After School/Child Care Initiative by President Clinton (Jan. 26, 1998), in Public
Papers of the Presidents of the United States: William J. Clinton 1998 Book I (Jan. 1 to June 30, 1998)
at 110-11 (1999).

120 Clinton 8/17/98 GJ at 28.

121]d. at 45.
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In the face of that, I knew that in the face of their [the Jones lawyers]
illegal activity [leaks of information revealed in discovery] I still had to
behave lawfully. But I wanted to be legal without being particularly
helpful. I thought that was, that was what I was trying to do.122

* % %

Now, so I will admit to this, sir. My goal in this deposition was to be
truthful, but not particularly helpful. I did not wish to do the work of
the Jones lawyers. I deplored what they were doing. I deplored the
innocent people they were tormenting and traumatizing. I deplored
their illegal leaking. I deplored the fact that they knew, once they knew
our evidence, that this was a bogus lawsuit, and that because of the
funding they had from my political enemies, they were putting [sic]
ahead. I deplored it. But I was determined to walk through the mine
field of this deposition without violating the law, and I believe I did.!%

In his January 19, 2001 statement, however, President Clinton acknowl-
edged, “I tried to walk a line between acting lawfully and testifying falsely, but I
now recognize that I did not fully accomplish this goal and that certain of my
responses to questions about Ms. Lewinsky were false.” 12¢ President Clinton
admitted in the Agreed Order of Discipline that he “knowingly gave evasive and
misleading answers, in violation of Judge Wright’s discovery orders, concerning
his relationship with Ms. Lewinsky,” and “[t|hat by knowingly giving evasive and
misleading answers, in violation of Judge Wright's discovery orders, he engaged
in conduct that [was] prejudicial to the administration of justice[.]”125 Judge
Wright's April 12, 1999 ruling also recognized that:

[t]he record demonstrates by clear and convincing evidence that the Pres-
ident responded to plaintiff’s questions by giving false, misleading and
evasive answers that were designed to obstruct the judicial process.!26

b. Regarding Sexual Relations.

President Clinton further testified before the grand jury regarding sexual
relations with Monica Lewinsky as follows:

Q. [I]f Monica Lewinsky says that while you were in the Oval Office
area you touched her breasts, would she be lying?

A.  That is not my recollection.!?’

* k %

122 [d. at 78.

123 Id. at 80. After he made this statement, President Clinton was asked, “You didn’t think you
had a free shot to say, ‘I don’t know’, or ‘I don't recall’, but when you really did know and you did
recall, and it was just up to them, even if you weren't telling the truth, to do a follow-up and to catch
you?” President Clinton answered, “No, sir, I'm not saying that.” Id. at 81.

124 Statement on Resolution of Legal Issues, Weekly Comp. Pres. Doc. 194 (Jan. 19, 2001) (see
also Appendix A-1).

125 Agreed Order of Discipline at 3-4, Neal v. Clinton, No. Civ. 2000-5677 (Cir. Ct. of Pulaski Co.,
Ark. Jan. 19, 2001) (signed by William J. Clinton as “ACCEPTED AND ACKNOWLEDGED").

126 Jones v. Clinton, 36 F. Supp. 2d 1118, 1127 (E.D. Ark. 1999).

127 Clinton 8/17/98 GJ at 109; but see Lewinsky 8/26/98 Depo. at 7, 11, 16, 18, 20, 24, 29-31, 36-37,
39-40, 44, 46, 49-50; Lewinsky 8/20/98 GJ at 31-32 (contradicting President Clinton on this point).

Regarding Monica Lewinsky and Others

[41]

(42]

37




Q. So, you didn't do any of those three things...touching her breast,
kissing her breast, or touching her genitalia?

A. That’s correct.1?8

c. Regarding President Clinton’s Statements to Betty Currie.
President Clinton further testified regarding his statements to Betty Currie:

Q. So, if Ms. Currie testified that you approached her on the 18th [of
January 1998], or you spoke with her and you said, you were
always there when she was there, she wasn't, was she?

A. ...I wanted to know what Betty’s memory was about what she
heard, what she could hear. And what I did not know was—I did
not know that. And I was trying to figure out, and I was trying to
figure out in a hurry because I knew something was up.

Q. So, you wanted—

A.  After that deposition.

Q. —to check her memory for what she remembered, and that is—

A. That’s correct....[W]hat I was trying to determine was whether
my recollection was right and that she was always in the office
complex when Monica was there, and whether she thought she
could hear any conversations we had, or did she hear any....I
was trying to understand what the facts were.1?

[43] d. Regarding President Clinton’s Statements to Monica Lewinsky.

President Clinton further testified regarding his statements to Monica
Lewinsky: L kK ok

Q. Did you say anything like [you can always say that you were com-
ing to see Betty or bringing me letters] once you knew or thought
she might be a witness in the Jones case? Did you repeat that
statement, or something like it to Monica Lewinsky?

A. ...I can tell you this: In the context of whether she could be a
witness, I have a recollection that she asked me, well, what do 1
do if T get called as a witness, and I said, you have to get a lawyer.
And that’s all I said.'*0

128 Clinton 8/17/98 GJ at 95; but see Lewinsky 8/26/98 Depo. at 7, 11, 16, 18, 20, 24, 29-31,
36-37, 39-40, 44, 46, 49-50; Lewinsky 8/20/98 GJ at 31-32 (contradicting President Clinton on
this point).

129 Clinton 8/17/98 GJ at 53-55.

130 [, at 118-19. Lewinsky testified that if President Clinton told her to get a lawyer she “would
have started to think about how [she] was going to get a lawyer and who [she] should get, and [she]
didn’t do that.” Lewinsky 8/26/98 Depo. at 57. When asked if President Clinton told her that she
should get a lawyer when they were discussing her name appearing on the witness list, she replied, “I
don’t believe so. No,” and that she was “99.9 percent certain” of that. Lewinsky 8/26/98 Depo. at 57.
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e. Regarding the Nature of President Clinton’s Relationship with
Monica Lewinsky.

President Clinton further testified regarding the nature of his relationship
with Monica Lewinsky:

Q. ...[W]hether or not Mr. Bennett knew of your relationship with
Lewinsky, the statement that there was “no sex of any kind in any
manner, shape or form, with President Clinton,” was an utterly
false statement. Is that correct?

A. It depends on what the meaning of the word “is” is....I mean
that at the time of the deposition, it had been—that was well
beyond any point of improper contact between me and Ms.
LewinsKky. So that anyone generally speaking in the present tense,
saying there is not an improper relationship, would be telling the
truth if that person said there was not, in the present tense; the
present tense encompassing many months.!3!

* % %

Q. If they testified that you denied sexual relations or relationship [44]

with Monica Lewinsky, or if they told us that you denied that, do
you have any reason to doubt them, in the days after the story
broke; do you have any reason to doubt them?

A. No. The—let me say this. It's no secret to anybody that I hoped
that this relationship would never become public. It’s a matter of
fact that it had been many, many months since there had been
anything improper about it, in terms of improper contact.!32

* % %
Q. ...Mr. President, were you physically intimate with Monica
Lewinsky?
A. ... When I was alone with Ms. Lewinsky on certain occasions in

early 1996 and once in early 1997, I engaged in conduct that was
wrong. These encounters...did involve inappropriate intimate
contact.!33

131 Clinton 8/17/98 GJ at 58, 60-61.
132 Id. at 10S.
133 Id. at 8-9.
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7. United States District Judge Susan Webber Wright
Sanctioned President Clinton for His Conduct Relat-
ing to His Jones v. Clinton Deposition.

Judge Wright found that President Clinton’s “deposition testimony regard-
ing whether he had ever been alone with Lewinsky was intentionally false, and
his statements regarding whether he had ever engaged in sexual relations with
Lewinsky likewise were intentionally false, notwithstanding tortured definitions
and interpretations of the term ‘sexual relations.’” 13 Judge Wright found Presi-
dent Clinton in civil contempt for this conduct.!3s

134 Jones v. Clinton, 36 F. Supp. 2d 1118, 1130 (E.D. Ark. 1999).

135 Id. at 1131-32; see also Fed. R. Civ. P. 37(b) (2) (a court may hold a party in contempt for fail-
ure to obey its orders). Judge Wright observed that although she also had the authority to review Pres-
ident Clinton’s conduct “pursuant to the criminal contempt provisions set forth in Fed. R. Crim. P.
42,” she would not do so to avoid additional hearings, and, in view of this Office’s ongoing investiga-
tion of President Clinton, “to prevent any potential double jeopardy issues from arising.” Jones v. Clin-
ton, 36 F. Supp. 2d at 1133.
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IV. Analysis of Potential
Violations of Federal
Criminal Law

he Independent Counsel is required to follow the “written or other estab-

lished policies” of the Department of Justice to the extent such guidance

would not be inconsistent with his statutory independence.!36 These poli-
cies include guidance, articulated in the Principles of Federal Prosecution (“Prin-
ciples”),’3” designed to assist a federal prosecutor in determining whether or not
federal criminal charges should be presented to a grand jury for consideration.
The Principles were written “with a view to providing guidance rather than to
mandating results. The intent is to assure regularity without regimentation, to
prevent unwarranted disparity without sacrificing necessary flexibility.” 138

In deciding whether to present charges relating to President Clinton’s
conduct to a grand jury, the Principles instruct the Independent Counsel to
determine first whether in his judgment there was sufficient evidence that
President Clinton had committed any federal offenses within the scope of the
jurisdictional mandate.!3 As described below, the Independent Counsel con-
cluded that sufficient evidence existed to prosecute and that such evidence
would “probably be sufficient to obtain and sustain a conviction...by an unbi-
ased trier of fact.” 140

136 28 U.S.C. § 594(f)(1).

137 United States Attorneys’ Manual, Title 9 §§ 9-27.001 - 9-27.750.

138 Id. at § 9-27.001.

139 Id. at § 9-27.200 (A) & (B); see also Branzburg v. Hayes, 408 U.S. 665, 686 (1972).

140 United States Attorneys’ Manual, Title 9 § 9-27.220. The Principles of Federal Prosecution set
forth a two-step process for determining whether charges should be sought. First, a prosecutor must
determine whether the evidence is sufficient. Id. Second, a prosecutor must determine whether the
matter still warrants prosecution. Id. Moreover, because President Clinton was central to the Indepen-
dent Counsel’s investigation under the jurisdictional mandate, the final report of that investigation
must sufficiently detail President Clinton's conduct and the legal evaluation of that conduct. See H.R.
Conf. Rep. No. 103-511, at 19-20 (1994) (the Conference Committee “consider[ed] to be crucial a dis-
cussion of the conduct of the person for whom the independent counsel was appointed to office”).

Here, the Independent Counsel’s opinion that sufficient evidence existed to seek charges
against President Clinton is stated in this limited analytical context, and does not establish that a
crime was in fact committed, which can only be done under our system of justice by a trier of fact
after a constitutionally required trial, or by guilty plea. The Independent Counsel’s conclusions
regarding the sufficiency of evidence are stated here only insofar as is necessary under the Principles
to explain his decision making. Then, assuming the sufficiency of evidence, the Independent Counsel
is expected under the independent counsel statute to explain why charges nonetheless have not been
sought. Whether the Independent Counsel would have actually sought an indictment—and whether
the grand jury would actually have returned one against President Clinton—is and will remain unad-
dressed. Nothing stated in this Report is intended to imply any suggestion to the contrary.
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[46] That conclusion does not, however, end a federal prosecutor’s inquiry.
Under the Principles, even when a prosecutor believes a provable case has been
developed, he or she must also consider whether other reasons exist for com-
mencing or declining federal prosecution in the matter. The Principles provide
that a government attorney should commence federal prosecution if he or she
believes the conduct constitutes a federal offense and the admissible evidence
will be sufficient to obtain and sustain a conviction, unless, in the prosecutor’s
judgment, prosecution should be declined because: 1) no substantial federal
interest exists, or 2) there are adequate non-criminal alternatives to prosecu-
tion.14! A prosecutor should “weigh all relevant considerations” in determining
whether there is a substantial federal interest in prosecution, including: (1) fed-

[47] eral law enforcement priorities; (2) the nature and seriousness of the offense; (3)
the deterrent effect of prosecution; (4) the person’s culpability in connection
with the offense; (5) the person’s history with respect to criminal activity; (6) the
person’s willingness to cooperate in the investigation or prosecution of others;
and (7) the probable sentence or other consequences if the person is convicted.'*?

In determining whether adequate non-criminal alternatives to prosecution
exist, a prosecutor should “consider all relevant factors, including: (1) [t]he sanc-
tions available under the alternative means of disposition; (2) [t]he likelihood that
an effective sanction will be imposed; and (3) [t]he effect of non-criminal disposi-
tion on [flederal law enforcement interests.” 43 Referral to licensing authorities
(such as the bar, in the case of a lawyer) is specifically identified as a potentially
adequate non-criminal alternative to prosecution.!# As set forth more fully below,
the Independent Counsel concluded that while there were substantial federal
interests to be served by prosecution, non-criminal alternatives to prosecution
were sufficient to justify declination of a prosecution of President Clinton.

A. Sufficient Evidence Existed to Prosecute
President Clinton.

The Independent Counsel’s judgment that sufficient evidence existed to
prosecute President Clinton was confirmed by President Clinton’s admissions'#*
and by evidence showing that he engaged in conduct prejudicial to the adminis-

[48] tration of justice. In his Agreed Order of Discipline, President Clinton admitted he
“knowingly gave evasive and misleading answers, in violation of Judge Wright’s
discovery orders, concerning his relationship with Ms. Lewinsky,” and “[t]hat by
knowingly giving evasive and misleading answers, in violation of

A prosecutor has a responsibility to ensure that the reputation of a person who is not charged
with a criminal offense is not tarnished by comments made by the prosecutor. In the unusual case
where the matter already has received substantial publicity, however, the Department of Justice’s
Media Relations policy recognizes that “comments about...an ongoing investigation may need to be
made.” United States Attorneys’ Manual, Title 1 § 1-7.530 (B).

141 United States Attorneys’ Manual, Title 9 § 9-27.220 (A).

142 4. at § 9-27.230 (A).

143 [d. at § 9-27.250 (A) (“Non-Criminal Alternatives to Prosecution”).

144 Jd. at § 9-27.250 (B).

145 Letter from David E. Kendall, private counsel to President Clinton, to Robert W. Ray, Inde-
pendent Counsel 2-3 (Jan. 19, 2001) (“[g]iven the steps the President is prepared to take, we know he
might be legally prejudiced. .. if he signed the Order [of Discipline] prior to having an assurance there
would be no prosecution”).

42 Final Report of the Independent Counsel In Re: Madison Guaranty Savings & Loan Association



Judge Wright's discovery orders, he engaged in conduct that is prejudicial to
the administration of justice[.]” #¢ In his January 19, 2001 statement, President
Clinton admitted “certain of my responses to questions about Ms. Lewinsky
were false.” 147

More specifically, the Independent Counsel concluded that President
Clinton engaged in conduct that impeded the due administration of justice by:

e testifying falsely under oath in Jones v. Clinton that (1) Monica
Lewinsky’s sworn affidavit denying a sexual relationship with him
was “absolutely true”; 48 (2) he could not recall ever being alone
with Monica Lewinsky; 1¥° and (3) he had not had a sexual affair
or engaged in sexual relations with Monica Lewinsky; 1% and

o making statements to Betty Currie at a White House meeting, fol-
lowing his deposition in Jones v. Clinton.'5!

At the grand jury, President Clinton asserted his conduct “did not constitute
sexual relations [as he] understood that term to be defined at [his] deposition” 152
because he had not touched or kissed Monica Lewinsky’s breasts or genitalia.!53
Lewinsky’s testimony directly contradicted these declarations.!’>* Reviewing Presi-
dent Clinton’s testimony in the Jones case, Judge Wright found: “[T]he President’s
deposition testimony regarding whether he had ever been alone with Lewinsky was
intentionally false, and his statements regarding whether he had ever engaged in
sexual relations with Lewinsky likewise were intentionally false, notwithstanding
tortured definitions and interpretations of the term ‘sexual relations.’” 155

146 Agreed Order of Discipline at 3—4, Neal v. Clinton, No. Civ. 2000-5677 (Cir. Ct. of Pulaski Co.,
Ark. Jan. 19, 2001) (signed by William J. Clinton as “ACCEPTED AND ACKNOWLEDGED”).

147 Statement on Resolution of Legal Issues, Weekly Comp. Pres. Doc. 194 (Jan. 19, 2001) (see
also Appendix A-1).

148 Clinton 1/17/98 Depo. at 204; but see Lewinsky 12/8/00 Int. at 2 (conceding the statement
in her affidavit was false).

149 Clinton 1/17/98 Depo. at 52-53, 58-59.

150 Id. at 78; see also GJ 00-3 Exh. No. 221 at 7.

181 See Currie 1/27/98 GJ at 71-76.

152 Clinton 8/17/98 GJ at 9; see Definition of Sexual Relations, supra p. 30 and note 87.

183 Clinton 8/17/98 GJ at 94 (“Q: So, touching, in your view then and now—the person being
deposed touching or kissing the breast of another person would fall within the definition? A: That’s
correct, sir”).

154 Lewinsky 8/26/98 Depo. at 7-8, 12-13, 16-17, 19, 25, 30-31, 37, 40-41, 47-48, 50-51;
Lewinsky 7/30/98 Int. at 7-8, 16; Lewinsky 8/6/98 GJ at 31, 38-39; Lewinsky 8/20/98 GJ at 68—69.

155 Jones v. Clinton, 36 F. Supp. 2d 1118, 1130 (E.D. Ark. 1999).
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B. The Principles of Federal Prosecution
Authorize Declination of Criminal Matters
Even When Evidence Sufficient to Obtain and
Sustain a Conviction Exists.

This case involved the exercise of the full law enforcement authority of the
Attorney General vested in the Independent Counsel by statute to address allega-
tions of criminal conduct by high ranking government officials.!*¢ The subject of
those allegations in this case was the President of the United States, the highest
ranking public official under the Constitution, whose constitutional obligations
include “tak[ing] Care that the Laws be faithfully executed.” 157

After reviewing the facts and applicable law, the Independent Counsel deter-
mined that while there were substantial federal interests to be served by prosecu-
tion, there were “adequate, non-criminal alternative[s] to prosecution.” 18 The
Independent Counsel therefore determined that prosecution of President Clinton
for matters involving his testimony in the Jones v. Clinton civil lawsuit and the
federal grand jury was not warranted.

1. There Were Substantial Federal Interests to be
Served in the Prosecution of President Clinton.

The United States Attorneys’ Manual lists various factors to be considered in
determining whether an otherwise sustainable prosecution should be declined
because the contemplated prosecution would serve no substantial federal inter-
est.’? The Independent Counsel concluded that the nature and seriousness of the
offenses investigated and the deterrent effect of prosecution were substantial fed-
eral interests which would have been served by prosecution of President Clinton.

In reaching this conclusion, the Independent Counsel considered the admo-
nition of the Principles that limited federal resources not be spent in prosecuting
“inconsequential cases or cases in which the violation is only technical.” 1% In

156 28 U.S.C. § 594(a) (establishing independent counsel with “full power and independent
authority to exercise all investigative and prosecutorial functions and powers of the Department of Jus-
tice [and] the Attorney General” except for authority to authorize wiretaps, which is retained by the
Attorney General). The Independent Counsel Reauthorization Act of 1994 was enacted by Congress and
signed into law by President Clinton. See Independent Counsel Reauthorization Act of 1994, Pub. L. No.
103-270, 108 Stat. 735 (June 30, 1994). On signing the legislation into law, President Clinton said:

I am pleased to sign into law S. 24, the reauthorization of the Independent Counsel Act.
This law, originally passed in 1978, is a foundation stone for the trust between the Gov-
ernment and our citizens. It ensures that no matter what party controls the Congress or
the executive branch, an independent, nonpartisan process will be in place to guarantee
the integrity of public officials and ensure that no one is above the law.

Statement on Signing the Independent Counsel Reauthorization Act of 1994 (June 30, 1994), in Pub-
lic Papers of the Presidents of the United States: William J. Clinton 1994 Book I (Jan. 1 to July 31,
1994) at 1168 (1995).

157 U.S. Const. art. II, § 3, cl. 4.

18 United States Attorneys’ Manual, Title 9 § 9-27.250.

159 Id. at § 9-27.230. This is not a complete list. Not all of the factors are relevant to every case,
nor will all of the factors be of equal weight in every case. Id.

160 Id. at § 9-27.230 (B)(2).
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this case, the Independent Counsel concluded that the case was not inconse-
quential and that the violation was not simply technical.

The Independent Counsel also considered the countervailing requirement
that he weigh the actual or potential impact of the offense on the community.161
In the Independent Counsel’s view, President Clinton'’s offenses had a significant
adverse impact on the community, substantially affecting the public’s view of the
integrity of our legal system.

The Independent Counsel also was mindful of the deterrent effect a prose-
cution of President Clinton would have on future similar conduct of others.
Deterrence, “whether it be criminal activity generally or a specific type of
criminal conduct, is one of the primary goals of the criminal law.” 162 The Inde-
pendent Counsel recognized President Clinton’s conduct might be viewed as the
result of embarrassment over an extramarital sexual affair. He was, nevertheless,
of the view that President Clinton’s conduct, “if commonly committed,” 163
would severely undermine our system of justice. As President George Washington
said upon his own farewell from office, “oaths...are the instruments of investi-
gation in courts of justice.” ' The Independent Counsel concurred with Judge [52]
Wright's view that President Clinton’s conduct, “coming as it did from a member
of the bar and the chief law enforcement officer of this Nation, was without justi-
fication and undermined the integrity of the judicial system.” 16 Thus, the Inde-
pendent Counsel concluded that a substantial federal interest would be served by
the presentation of criminal charges relating to President Clinton’s conduct.

2. President Clinton Received Significant Administra-
tive Sanctions for His Actions in the Civil
Deposition and Before the Federal Grand Jury.

The Independent Counsel also considered whether there were adequate
non-criminal alternatives to prosecution.'s6 The commentary to the Principles of
Federal Prosecution notes:

When a person has committed a federal offense, it is important that
the law respond promptly, fairly, and effectively. This does not mean,
however, that a criminal prosecution must be initiated. In recognition of
the fact that resort to the criminal process is not necessarily the only
appropriate response to serious forms of antisocial activity, Congress
and state legislatures have provided civil and administrative remedies
for many types of conduct that may also be subject to criminal sanc-
tion.... Although on some occasions they should be pursued in addi-
tion to the criminal law procedures, on other occasions they can be
expected to provide an effective substitute for criminal prosecution. In
weighing the adequacy of such an alternative in a particular case, the

161 Id

162 Id. at § 9-27.230 (B)(3).

163 Id

164 George Washington, Farewell Address Before Assembled Members of Congress (Sept. 17, 1796),
reprinted in Mason L. Weems, The Life of Washington 152 (Marcus Cunliffe ed., 1999) (1962).

165 Jones v. Clinton, 36 F. Supp. 2d 1118, 1131 (E.D. Ark. 1999).

166 United States Attorneys’ Manual, Title 9 § 9-27.250.
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prosecutor should consider the nature and severity of the sanctions that
could be imposed, the likelihood that an adequate sanction would in fact
be imposed, and the effect of such a non-criminal disposition on federal
law enforcement interests.'’ «

The Department of Justice Principles of Federal Prosecution expressly con-
template that alternative sanctions may vindicate federal law enforcement inter-
[53] ests and provide an appropriate substitute for the initiation of criminal charges.
This determination, however, is one of judgment and is not susceptible to mathe-
matical precision.!¢8
As a consequence of his conduct in the Jones v. Clinton civil suit and before the
federal grand jury, President Clinton incurred significant administrative sanctions.
The Independent Counsel considered seven non-criminal alternative sanctions that
were imposed in making his decision to decline prosecution: (1) President Clinton’s
admission of providing false testimony that was knowingly misleading, evasive,
and prejudicial to the administration of justice before the United States District
Court for the Eastern District of Arkansas; (2) his acknowledgement that his con-
duct violated the Rules of Professional Conduct of the Arkansas Supreme Court; (3)
the five-year suspension of his license to practice law and $25,000 fine imposed on
him by the Circuit Court of Pulaski County, Arkansas; (4) the civil contempt
penalty of more than $90,000 imposed on President Clinton by the federal court
for violating its orders; (5) the payment of more than $850,000 in settlement to
Paula Jones; (6) the express finding by the federal court that President Clinton had
engaged in contemptuous conduct; and (7) the substantial public condemnation of
President Clinton arising from his impeachment.!®® President Clinton’s conduct
was indeed serious, but President Clinton already suffered serious and, in the Inde-
pendent Counsel’s view, sufficient sanctions.

[54] On September 9, 1998, the Office of the Independent Counsel submitted a
Referral to the United States House of Representatives pursuant to 28 U.S.C.
§ 595(c) presenting “substantial and credible information” 7 that might warrant
impeachment of President Clinton. As a result of this referral, the House of Repre-
sentatives voted to impeach President Clinton on December 19, 1998.77! His trial
before the United States Senate began on January 7, 1999 and ended February 12,
1999.72 This public record and the sanction of President Clinton resulting from
his impeachment form a portion of the alternative sanctions already imposed on
President Clinton prior to the Independent Counsel’s prosecutorial decision.'”?

167 [d, at § 9-27.250 (B) (emphasis added).

168 Carl H. Loewenson Jt., The Decision to Indict, Am. Bar. Ass'n Litigation, Fall 1997, at 14-18
(“[E]very case is different, and the prosecutor’s decision whether to indict rests on...good judg-
ment. ... [NJo checklist will substitute for sound intuition informed by thorough factual and legal
investigation”).

169 144 Cong. Rec. H12040-43 (daily ed. Dec. 19, 1998); Jones v. Clinton, 36 F. Supp. 2d 1118 (E.D.
Ark. 1999); Stipulation of Settlement and Release, Jones v. Clinton, LR—C-94-290 (E.D. Ark. Nov. 13, 1998).

170 Impeachment Referral, supra note 10, at 1.

171 144 Cong. Rec. H12040-43 (daily ed. Dec. 19, 1998).

172 145 Cong. Rec. $41-05 (daily ed. Jan. 7, 1999); 145 Cong. Rec. $1458-60 (daily ed. Feb. 12,
1999).

173 Thirty-eight United States Senators also co-sponsored a resolution censuring President Clin-
ton for his conduct. 145 Cong. Rec. $1652 (daily ed. Feb. 12, 1999); S. Res. 44, 106th Cong. (1999)
(unenacted); see supra p. 17 and note 21.
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On November 13, 1998, the parties to the Jones case agreed to a settlement
of the lawsuit.'’* Under that agreement, Ms. Jones was paid $850,000.00.175 This
settlement was $325,000 more than the relief sought by the plaintiff in her
Amended Complaint.'’¢ The Independent Counsel considered this substantial
payment in excess of the relief requested as a second component of the alterna-
tive sanction imposed upon President Clinton.

On April 12, 1999, Judge Susan Webber Wright filed a Memorandum Opin-
ion and Order finding President Clinton in civil contempt of court, pursuant to
Fed. R. Civ. P. 37(b)(2), for his willful failure to obey certain discovery Orders of
the Court.'”” Judge Wright explained: “[T]he record demonstrates by clear and
convincing evidence that the President responded to plaintiff’s questions by giv-
ing false, misleading and evasive answers that were designed to obstruct the judi-
cial process.” 178 In finding that President Clinton gave “intentionally false” testi-
mony, Judge Wright rejected President Clinton’s justification for his conduct—his
belief that the Jones case was an illegitimate, “politically inspired lawsuit.” 179
Judge Wright instead found:

The President never challenged the legitimacy of plaintiff’s lawsuit by
filing a motion pursuant to Rule 11 [relating to frivolous or improper
pleadings] .. .and it simply is not acceptable to employ deceptions and
falsehoods in an attempt to obstruct the judicial process, understand-
able as his aggravation with plaintiff’s lawsuit may have been.180

Relying on these factual findings, Judge Wright found President Clinton in
contempt and fined him:

not only to redress the President’s misconduct, but to deter others who
might themselves consider emulating the President of the United
States by engaging in misconduct that undermines the integrity of the
judicial system.181

174 Stipulation of Settlement and Release, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Nov. 13, 1998).

175 Id

176 Plaintiff's First Amended Complaint, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec. 8, 1997)
(Doc. No. 1736-DC-00012568-92). Jones’s amended complaint asked for a total of $525,000 in com-
pensatory and punitive damages. Id. At the time of the settlement, the plaintiff’s suit had been dis-
missed by the district court and the matter was on appeal before the United States Court of Appeals
for the Eighth Circuit. Notice of Appeal of Plaintiff Paula Jones, Jones v. Clinton, LR-C-94-290 (E.D.
Ark. Apr. 29, 1998); Stipulation of Settlement and Release, Jones v. Clinton, LR—-C-94-290 (E.D. Ark.
Nov. 13, 1998).

177 Jones v. Clinton, 36 F. Supp. 2d 1118 (E.D. Ark. 1999).

178 Id. at 1127.

179 Address to the Nation on Testimony Before the Independent Counsel’s Grand Jury
(Aug. 17, 1998), in Public Papers of the Presidents of the United States: William J. Clinton 1998 Book
II (July 1 to Dec. 31, 1998) at 1457 (2000).

180 Jones v. Clinton, 36 F. Supp. 2d at 1131.

181 ]d. at 1134. Judge Wright ordered President Clinton to pay any reasonable expenses, includ-
ing attorneys’ fees, occasioned by his misconduct as well as the costs of the Court’s travel to Washing-
ton, D.C. to preside over the deposition. Id. Ultimately, President Clinton paid in excess of $90,000.
Judge Wright also referred the matter to the Arkansas Supreme Court’s Committee on Professional
Conduct for review. Id. The Arkansas Supreme Court’s Committee on Professional Conduct had
already received a complaint from the Southeastern Legal Foundation of Atlanta on September 15, 1998.
Frank J. Murray, Clinton’s Law License At Stake As Arkansas Court Probes Ethics Committee Ordered To
Begin Disciplinary Proceedings, Wash. Times, Jan. 28, 2000, at Al.

Regarding Monica Lewinsky and Others

[55]

[56]

47




The Independent Counsel considered Judge Wright’s findings, because they
required President Clinton to compensate Ms. Jones for the consequences of his
wrongdoing, and because they constituted a significant public sanction. In the
view of the Independent Counsel, Judge Wright's judicial opinion itself was a sig-
nificant alternative sanction imposed upon President Clinton.

On January 27, 2000, the Supreme Court of Arkansas ordered the Arkansas
Committee on Professional Conduct to commence formal disciplinary proceedings
against President Clinton. A year later on January 19, 2001, President Clinton
agreed to settle the disbarment proceedings, accept “a five year suspension, pay
[]...a $25,000 fine (as legal fees for the Committee’s outside counsel), and for-
mally acknowledgle] a violation of one of the Arkansas Rules of Professional Con-
duct.” 82 The Committee also required President Clinton to admit “[t]hat he
knowingly gave evasive and misleading answers” concerning his relationship

[57] with Monica Lewinsky.'s? Specifically, the Agreed Order of Discipline found that
President Clinton had engaged in misconduct in violation of Rule 8.4(d) of the
Arkansas Rules of Professional Conduct, which defines professional misconduct,
in part, as “conduct that is prejudicial to the administration of justice.” %

President Clinton resolved the bar proceeding by accepting a five-year sus-
pension of his license to practice law in Arkansas and a $25,000 fine. That resolu-
tion followed a December 27, 2000 meeting in the Map Room at the White
House between President Clinton and the Independent Counsel. Also in atten-
dance at that meeting were a Deputy Independent Counsel, this Office’s Chief of
Investigations, President Clinton’s private counsel, and the White House Coun-
sel. At that meeting, the Independent Counsel told President Clinton what
actions would be required for the Independent Counsel to exercise his discretion
to decline prosecution. The Independent Counsel informed President Clinton
that he would resolve the matter without further proceedings if the President
agreed to (1) a substantial suspension of his bar license; (2) appropriate admis-
sions regarding his conduct in the Jones case; and (3) a settlement of any claim to
attorneys’ fees incurred in connection with the Lewinsky matter.

On January 19, 2001, the Independent Counsel announced that he would
decline prosecution after the Pulaski County Circuit Court entered the Agreed
Upon Order of Discipline (containing certain admissions and imposing a $25,000
fine). President Clinton issued a separate statement admitting that some of his
answers in his Jones case deposition were false, and he agreed not to seek any fees

[58] incurred in connection with the Lewinsky matter. The Independent Counsel was
satisfied for the reasons stated herein that the sanctions imposed and President
Clinton’s admissions were sufficient,!85 consistent with the Principles of Federal
Prosecution, to decline prosecution.

182 etter from David E. Kendall, private counsel to President Clinton, to Robert W. Ray, Inde-
pendent Counsel 1 (Jan. 19, 2001).

183Agreed Order of Discipline at 3, Neal v. Clinton, No. Civ. 2000-5677 (Cir. Ct. of Pulaski Co.,
Ark. Jan. 19, 2001).

184, at 4.

185president Clinton’s admissions were restricted to his deposition testimony, and did not
address his grand jury testimony. The Independent Counsel concluded, however, that President Clin-
ton’s admissions and the sanctions imposed were sufficient to decline prosecution in the entire matter.
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These sanctions were severe, immediately imposed, and made a definitive as
well as an important official statement while President Clinton was still in office
that “the integrity of the legal system demands a policy of zero tolerance for
lying under oath.” 186 The Independent Counsel considered this concrete resolu-
tion a significant component of his assessment of the adequacy of the alternative
sanctions imposed upon President Clinton.

Finally, President Clinton issued a written public statement, one of the last
documents now included in the official papers of his presidency, in which he
admitted for the first time that “certain of [his] responses to questions about Ms.
Lewinsky were false.” 87 President Clinton’s admission laid to rest longstanding
questions as to his veracity. In the Independent Counsel’s view, a resolution that
definitively resolved many of the factual issues over President Clinton’s conduct
substantially served the public interest.

Thus, the Independent Counsel ultimately determined the nature and sever-
ity of these alternative sanctions were adequate substitutes for criminal prosecu-
tion. The Agreed Order of Discipline, the written statement of President Clinton,
and the contempt citation issued by Judge Wright adequately addressed the sub-
stantial federal law enforcement interests of promoting truthfulness and honesty
before judicial tribunals. President Clinton’s payment of fees, fines, and a signifi-
cant civil settlement, effectively addressed the monetary harms visited on the
plaintiff in the civil suit and the damages suffered by the federal and state courts.

Based upon a consideration of all of these factors, the Independent Counsel
determined he would exercise his discretion to decline criminal prosecution of
President Clinton, with prejudice. This investigation, begun more than three
years ago, is now closed.

186 W. William Hodes, Clinton’s Plea As Lesson, Nat'l. L. J., Feb. 12, 2001, at 2. Professor Hodes,
an expert on legal ethics and co-author of the leading law school text on legal ethics, further opined
on the severity of this sanction:

It was the moral equivalent of disbarment, given that in most states, even disbarred
lawyers are not permanently ousted from practice, but are permitted to apply for rein-
statement, usually after five years....Second, this heavy sanction was imposed for mis-
conduct arising not out of Mr. Clinton’s practice of law, but from his private capacity as a
litigant. This aspect of the case, which Mr. Clinton’s lawyers had urged in mitigation of
the punishment, was instead taken as confirmation of the seriousness of the offense: It
sets too bad an example if one who is supposed to be an officer of the court and a ser-
vant of the law instead prejudices the administration of justice....Lying about sex or
other seemingly minor details of a case does matter, it turns out, if the lies are told under
oath. Id.

187 Statement on Resolution of Legal Issues, Weekly Comp. Pres. Doc. 194 (Jan. 19, 2001) (see
also Appendix A-1).
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V. Conclusion

istory. For only the second time in our nation’s history a President of the

United States was impeached (and, for the second time, acquitted). For the

first time a President was held in contempt of court, and for the second time a pros-

ecutor was obliged to face the daunting task of determining how to resolve allega-

tions of criminal conduct by a President. All will no doubt agree that the decisions
recounted in this Report form an indelible part of the American historical record.

But there agreement is likely to end. In the search for the definitive mean-
ing of this investigation, there remains the understandable quest for some larger
message and clearer understanding.

The operation of this Office stands comfortably within the operating princi-
ples of prosecutors and the work they do across the country to enforce the rule of
law. The historical legacy of this independent counsel should be no different
from that of any other prosecuting official. If this investigation leaves any mean-
ing at all behind, it is the same one that should be derived from the work of any
prosecutor’s office—a conviction in the legitimacy of law enforcement and the
judicial system, a commitment to liberty, an understanding of the proper role a
prosecutor plays within our country, and a firm belief that justice is done when
the law and the best interests of the public are satisfied.

Unfortunately, we have seen how cynics and political opponents too readily
can impugn the integrity of those charged with investigating high-level govern-
ment officials. This trend is symptomatic of a broader and more fundamentally
destructive cynicism that threatens to grip the public—what USA Today has called
a “poisonous national political atmosphere.”188 The resolution of this Office’s
investigation should, in part, be seen as a rejection of that cynical view and a
reaffirmation of the legitimacy of the courts, the political process, and the rule of
law. It is far too easy to say that the outcome of a case turns on the politics of
a prosecutor or a judge. The resolution of a criminal case should never be a
partisan matter.

So too, we must realize that justice and truth are not found only in a prose-
cutor’s office. They are found, far more readily, in the minds, attitudes, and senti-
ments of the American people. As Judge Learned Hand said many years ago: “Lib-
erty lies in the hearts of men and women; when it dies there, no constitution, no
law, no court can save it.” 1 Nor, one might add, can any Office of the Indepen-
dent Counsel. In fulfilling our jurisdictional mandate, we bore in mind Judge
Hand’s admonition to all Americans: “The spirit of liberty is the spirit which is
not too sure that it is right.” 1 Criminal investigations are not the proper venue

Tl\is Final Report brings to a conclusion events that have now become part of
h

188 Editorial, USA Today, Nov. 27, 2000, at 25A.

189 Learned Hand, The Contribution Of An Independent Judiciary To Civilization, in The Spirit of
Liberty 155, 155-65 (1. Dilliard ed., 1953).

190 Id
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to search for moral certainty—they are instead an effort to obtain just results
within the narrow confines of the law. , :

If any one lesson is to be learned from this Office’s experience, it is that a
prosecutor can serve only one function—to seek justice under the criminal law.
He or she cannot be, and should not be tasked as, an independent arbiter of ulti-
mate truth. The institution and the nature of a prosecutor’s office make him ill-
suited to that task. When such a responsibility is conferred upon any official, it
creates unreasonable and unrealistic expectations. And in asking the prosecutor
to act beyond the normal ambit of his or her powers, we challenge the public
trust and confidence in the prompt, effective, and fair administration of justice.

Simply stated, the ultimate role of a federal prosecutor is to serve the

national interest by remaining, always, a public servant. As Attorney General

Robert Jackson once said, a prosecutor at his best is one who “tempers zeal with
kindness, who seeks truth and not victims, who serves the law and not factional
purposes, and who approaches his task with humility.”'! He must maintain the
integrity of his office and his actions while doing justice as he deems fit. In con-
cluding this investigation, we have acted as we thought just and as we thought
the nation’s interests demanded.

In the search for meaning from this episode in American history, two obser-
vations of former Watergate Special Prosecutor Leon Jaworski have special reso-
nance: “From Watergate we learned what generations before us have known: our
Constitution works.”192 And, as Jaworski also said, we have reaffirmed the principle
and the spirit of the law that “no one—absolutely no one—is above the law. 193

A generation later, let it also be said so here.

Respectfully submitted,

ROBERT W. RaY

Independent Counsel

1001 Pennsylvania Avenue, N.W.
Suite 490 North

Washington, D.C. 20004

Washington, D.C.
May 18, 2001

191 Attorney General of the United States Robert H. Jackson, Address at Second Annual Confer-
ence of United States Attorneys, at the Department of Justice, Washington, D.C. (Apr. 1, 1940).

192 Leon Jaworski, The Right and the Power 279 (1976).

193 Id
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Materials Relating to the Independent Counsel’s
January 19, 2001 Resolution of the Investigation
of President William Jefferson Clinton
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Office of the Independent Counsel

1001 Pennsvivania Avenue. N. W'
Suite 490-North

I ashington. D.C. 20004

(202) 514-8688

Fax (202) 514-8802

January 19. 2001

Independent Counsel Robert W. Ray today issued the following statement:

President Clinton announced today his agreement to accept a five-year suspension of his
license to practice law in the State of Arkansas. In that agreement. President Clinton
acknowledged that he knowingly gave evasive and misleading answers in violation of Chief
Judge Susan Webber Wright's discovery orders ébnceming his relationship with Monica
Lewinsky and that that conduct was prejudicial to the administration of justice. In President
Clinton's public statement. he acknowledged that he knowingly violated Judge Wright's
discovery orders and that certain of his answers concerning his relationship with Monica
Lewinsky were false. He also agreed not to seek legal fees in connection with this matter.

The coﬁntry has reached the end of the tortuous path it has traveled for the last three
vears. By agreement with President Clinton. and upon entry of the Agreed upon Ordér of
Discipline in Pulaski County Circuit Court. | have decided to exercise my discretion. consistent
with the principles of federal prosecution. to decline prosecution of all matters within the January
16. 1998 jurisdictional mandate of the Special Division of the United States Court of Appeals for
the District of Columbia Circuit. That mandate authorized this Office to investigate whether
"Monica Lewinsky or others suborned perjury. intimidated witnesses, obstructed justice . . . or
otherwise violated federal law . . . in dealing with witnesses, potential witnesses, attorneys. or

others concerning the civil case Jones v. Clinton." That matter will be closed.
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Fifteen months ago. I took an oath of office to conclude this investigation in a prompt.
responsible. and cost-effective manner. In my judgment. I have fulfilled that promise.

I also pledged to heed the words of Justice Sutherland who wrote 60 vears ago that the
prosecutor's foremost obligation is not to win a case. but to ensure that "justice shall be done."
This resolution. by agreement with President Clinton. means that justice has. in fact. been done.
It is in the best interests of law enforcement and the country.

I also believe that this resolution is faithful to this country's principles of liberty and law.
During World War II., Judge Learned Hand wondered "whether we do not rest our hopes too
much upon constitutions, upon laws. and upon couﬁs." He went on to say. "Liberty lies in the
hearts of men and women; when it dies there. no gonstitution. no law. no court can save it: no
constitution. no law. no court can even do much to help it." He believed that "[t]he spirit of
liberty is the spirit which is not too sure that it is right: the spirit of liberty is the spirit which
seeks to understand the minds of other men and women: the spirit of liberty is the spirit which
weighs their interests alongside its own without bias."

It is my hope that the result announced today will help restore faith and trust in federal
law ent'oréemem efforts in investigations of high ranking government officials. When he was
Attorney General. Justice Robert H. Jackson observed that "the citizen's safety lies in the
prosecutor who iempers zeal with human kindness. who seeks truth and not victims. who serves
the law and not factional purposes. and who approaches his task with humility."

Under the Independent Counsel statute. this Office is obligated to prepare and submit to
the Special Division a report that "set[s] forth fully and completely the work of the independent
counsel.” Once filed with the Special Division. the final report remains under seal until such

ume. if at all. the Special Division authorizes its public release. Historically, public release

o
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occurs only after those persons named in a report are notified. pursuant to the statute. and have a
full opportunity to read the relevant portions of the report that pertain to them and to prepare and
file comments. This process typically takes several months after a report is filed.

Finally. I especially want to recognize and express my gratitude to agents of the Federal
Bureau of Investigation and other law enforcement agencies for their contributions to the work of
this Office. Those contributions have been critical to the appropriate conclusion of this and other
investigations. Members of the grand jury sitting here in Washington also deserve our thanks.

Upon Entry of the Order of Agreed Discipline, President Clinton will be discharged from
all criminal liability for matters within the remaining jurisdiction of this Office. These matters

are now concluded.

(93]
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LAW OFFICES
WILLIAMS & CONNOLLY LLP

725 TWELFTH STREET, N.W.

WASHINGTON, D. C. 20005-5901 EDWARD BENNETT WILLIAMS (1920-1988)
DAVID E. KENDALL , PAUL R. CONNOLLY (1922-1978)

(202) 434-5000
FAX (202) 434-5029

January 19, 2001

BY HAND

Robert W. Ray, Esq.

Independent Counsel

Office of the Independent Counsel
1001 Pennsylvania Avenue, N.W.
Suite 490 North

Washington, D.C. 20004

Dear Mr. Ray:

We have had many discussions in recent days, both in person and by
telephone. As you know, we are taking steps to bring this matter to a timely and
appropriate conclusion, which the President believes is in the best interest of the
country and his family. We know that you, too, seek to do what you believe is best
for the country, and we appreciate the way in which you are discharging your
responsibilities under the Independent Counsel Act.

In order to conclude this matter, we have met with the Arkansas Committee
on Professional Conduct to settle the lawsuit arising out of the President’s
deposition testimony in the Paula Jones case. I am attaching to this letter a copy of
the Agreed Order of Discipline which we have been able to negotiate with the
Committee. The offer stated in this Order remains open to us until Friday, January
19, 2001.

The President is prepared to sign this Order to settle the Committee’s suit.
As you can see, this would mean accepting a five-year suspension, paying a $25,000
fine (as legal fees for the Committee’s outside counsel), and formally acknowledging
a violation of one of the Arkansas Rules of Professional Conduct. The President is
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Robert W. Ray. Esq.

“January 19. 2001
Page 2

willing to sign this Order, notwithstanding that a five-year suspension is far
harsher than appropriate under the Arkansas precedents for this type of conduct
(not having occurred during the practice of law and not involving a criminal
conviction). Typically, the Committee has issued a reprimand in these
circumstances. As you can see from the recent cases decided by the Arkansas
Supreme Court, which we provided to your office, five-year suspensions have been
imposed on lawyers who had pleaded guilty to several criminal charges and served
several months in the federal penitentiary. While we therefore disagree with the
terms the Committee is seeking, the President has decided he would be willing to
accept this harsh settlement to do whatever he can to achieve closure before he
leaves office.

In that same vein, the President has decided he will not seek any legal fees
to which he might otherwise become entitled under the Independent Counsel Act as
a result of the Lewinsky investigation. Thus, we will not file an application with
the Special Division for reimbursement of those fees.

As we have discussed, the President described to the grand jury on August
17, 1998. what he had attempted to do in his deposition. He stated that when he
was deposed, “I was doing my best to be truthful” (p. 28, Aug. 17, 1998, grand jury
transcript), “I wanted to be legal without being particularly helpful” (id. at 78),
“[m]y goal in this deposition was to be truthful but . . . I did not wish to do the work
of the Jones lawyers” (id. at 80), and “I was determined to walk through the mine

field of this deposition without violating the law, and I believe I did”
(ibid. Xemphasis added in all quotations).

Reasonable people may conclude he crossed over that line he was trying to
walk. and walking that line was plainly a dangerous and risky exercise. But when
it comes to stating now what the President’s intent was then in the deposition, all
he can in conscience do is say what he told the earlier grand jury: he tried to avoid
testifving falsely. When it comes to what his subjective motivation was, what the
President actually believed, however successful he ultimately might have been in
walking that line, all he can do is to state what that was.

We respect and agree with the goal you have articulated of bringing this
matter to closure in the best interests of the country. We have attempted to do all
we can to achieve that end. I believe that our mutual communications have been
professional, candid, and, as appropriate, confidential. I think both sides have
discharged our respective duties and responsibilities in a fair and honorable way.

Given the steps the President is prepared to take, we know he might be
legally prejudiced, as you have acknowledged in our discussions, if he signed the
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WILLIAMS 8 CONNOLLY LLP
Robert W. Ray. Esq.

January 19, 2001
Page 3

Order prior to having an assurance there would be no prosecution. I am confident
that, were you in our shoes, you would show the same prudence. For that reason,
we would need to hear from you prior to proceeding to sign the Order, which the
President is prepared to do immediately.

In the public statement you made on the day you took office fifteen months
ago, you quoted Justice Sutherland’s words in Berger v. United States, written over
sixty-five years ago, that “the Government’s interest in a matter entrusted to a
prosecutor is to act fairly and impartially: ‘not that it should win a case, but that
justice shall be done.” I believe that the President has paid an extraordinarily high
price for his conduct and that it is now time to bring this matter to a conclusion
without further action against him. I hope you will agree that, in the unique
circumstances of this highly publicized matter, this would, finally, constitute
Jjustice.

Sin rely,

o
-—my (.4'1.

Davxd E: Kendall
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AEREND Office of the Independent Counsel
> i 1001 Pennsvivania Avenue. N.Ii’
Suite 490-North

IWashingion. D.C. 20004

(202) 514-8688

Fax (202) 514-8802

January 19. 2001

Mr. David E. Kendall
Williams & Connolly
725 Twelfth Street. N.W.
Washington. D.C. 20005

Dear Mr. Kendall:

This letter responds to your presentation to me of an Agreed Order of Discipline
("Order") with respect to a complaint by the Arkansas Supreme Court Committee on Professional
Conduct. signed by President Clinton. and a written copy of a prepared public statement that
President Clinton intends to issue regarding his agreement to and acceptance of the terms of the
Order.

Upon entry of that Order by the Pulaski County Circuit Court and following the
President’s issuance of his public statement. I have decided to exercise my discretion. consistent
with the principles of federal prosecution. to decline prosecution. with prejudice. of all matters
within the January 16. 1998 jurisdictional mandate of the United States Court of Appeals for the
District of Columbia Circuit, Division 94-1 for the Purpose of Appointing Independent Counsels
(the "Special Division"). Subject to the foregoing terms, the investigation is now concluded. and
Grand Jury 2000-3 (impaneled July 11. 2000) will thereafter be discharged.

— p—

,Sing'erely. Yy

/

S /

N R
YRobert W. Ray
Independent Counsel
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THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release January 19, 2001
STATEMENT BY THE PRESIDENT

Today, I signed a consent order in the law suit brought by the Arkansas Committee on
Professional Conduct, which brings to an end that proceeding. I have accepted a five-year
suspension of my law license, agreed to pay a $25,000 fine to cover counsel fees, and
acknowledged a violation of one of the Arkansas Model Rules of Professional Conduct because
of testimony in my Paula Joncs case deposition. The disbarment suit will now be dismissed.

I have taken every step I can to end this matter. I have already settled the Paula Jones
casc, even after it was dismissed as being completely without legal and factual merit. I have also
paid court and counsel fees in restitution and been held in civil contempt for my deposition
testimony regarding Ms. Lewinsky, which Judge Wright agreed had no bearing on Ms. Jones'
case, even though I disagreed with the findings in the judge's order. I will not seek any legal
fees incurred as a result of the Lewinsky investigation to which I might otherwise become
entitled under the Independent Counsel Act.

I have had occasion frequently to reflect on the Jones case. In this Consent Order, I
acknowledge having knowingly violated Judge Wright's discovery orders in my deposition in
that case. I tried to walk a line between acting lawfully and testifying falsely, but I now
rccognize that I did not fully accomplish this goal and that certain of my responses to questions
about Ms. Lewinsky were false.

[ have apologized for my conduct, and I have done my best to atone for it with my
family, my Administration, and the American people. I have paid a high price for it, which I
accept because it caused so much pain to so many peopie. I hope my actions today will help
bring closure and finality to these matters.

30-30-30
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OFFICE OF THE INDEPENDENT COUNSEL
ROBERT W.RAY

Fifteen months ago I promised the American people that I would cdmplete this investigation promptly
and responsibly.

Today I fulfill thar promise.

President Clinton has acknowledged responsibility for his actions. He has admitred that he knowingly
gave evasive and misleading answers to questions in the Jones deposition and that his conduct was prejudical to
the administration of justice; he has acknowledged that some of his answers were false; he has agreed to a five
year suspension of his Arkansas bar license; and he has agreed not to seck artorney's fees in connection with this
matter.

The nation's interests have been served. And tﬁercfore, I decline prosecution.

In doing so, I have tried to heed Justice Robert Jackson's wisdom: "The citizen's safety lies in the
prosecutor who tempers zeal with human kindness, who seeks truth and not victims, who serves the law and not
factional purposes; and who approaches his task with humulity."

I trust that the decision made today meets the expectations of the American people, who deserve a
resolution that acknowledges the president's conduct, respects America's institutions, and demonstrates sensitivity
to our constitutional system of government. |

This marter is now concluded. May history and the American people judge that it has been concluded
-- Televised Statement by Independent Counsel Robert W. Ray

Upon Resolution of the Lewinsky Investigation

Friday, January 19, 2001
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Appendix A-2

Materials Relating to the

Arkansas Supreme Court’s Resolution of the
Disbarment Proceedings Against

President William Jefferson Clinton

Regarding Monica Lewinsky and Others 65




' ™ !
= [ |

IN THE CIRCUIT COURT OF PULASKI COUNTY , ARKANSAS
QKR35 s 55

2

JAMES A. NEAL, AS EXECUTIVE CLiCE “Laoary o RLAINTIFF
DIRECTOR OF THE ARKANSAS wiv LRk
SUPREME COURT COMMITTEE ON
PROFESSIONAL CONDUCT
VS. NO. CivV2800 - 5¢77
WILLIAM JEFFERSON CLINTON “DEFENDANT

COMPLAINT FOR DISBARMENT >

Comes the Plantifl. Jamas A Nw.asnamdhmmumw .
Court Commuttee on Prolessional Condurs, by and through undersignad counsel, and for
tis Compisint for Disbarment agamst the Delendant, Wilkem Jefferson Clinton, states and
aileges that

1 The Plaintif?, at the direction of the Arkansas Suprems Court Committee on
Professiona! Conduct (the ‘M'IW’)N under the suthonty granted the Exscutive
D:mtmmeMsdwNLmeMmPMI
Congue: of Attomeys 8t Law, revised on January 15, 1888 (the ‘Proceduses™), initates this
o:sparment action apamst Mr. Clinton.

2 Pursusnt to Section SK of the Procecures, this Court has subject matter
Jrsdict:on over this action, and the Treuit Court of Pulsski. Cousty, Ariensas is the
prope: venue tor the ld;mom"n's matiar.

3 The Arkansas Supreme Court granted Mr. Clinton the privilege to practice
iav on Sepiember 7, 1873  Mr. Canton's Arkansas Ber identification Number is 73018.
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He 15 the 42nd President of the Uinied States of Amsnca At slf mss materal to this
cose At Chnton resied in Washngeon, D.C.. bt emanad subject to the Mode! Rules
f Protessiona; Conauct for the State of Arkensas - Mr Chnton, pursuant 1o nis reques!
ef sune 3C. 18§C. mnxsmmamm@mhmm legal

educston purpases .
4 OnApni 12, 1999, Judps Sussn WabberWright, United States District Court

sor the Eastemn District of Arkansas, issued a 32 page Memorsncum Opnion and Order ,
{the *Oraear) in Jones v. Caridon, et &/, Case Na me leapydwhamm

nmas&ﬂ:b&AandebyMnanwﬁﬂwaMn .

W™

5 It Order, Judge Wrghtheld Mr. Cimson in contempt of ner December 11,
1897 Drscovery Orders {the *Discovery Orders”) The Drder served as the besis of &
wdics: mtmleComMu.nﬂmuuﬁlubﬁmmwwr
Disbarment ‘ '

6 Intne Order Judge Wi found. aer ke, the foliowing.

(a) Tha! Mr Clirton gave false, musleadng and
evasve answers thal were éesignad o ebatruct
he judicial process ©© Ms. Jones' attomeys
dunng 8. Chnton's Januery 17, 1886
. -

(by Thet Mr. Clnton geve misnticnelly felse
asposihon testimony regarding whether he had
mrmmwmmmnml
relagtions with s Lewinsiy,

1c;  That M. Chinton, m @ televised Address fo the
Naion on August 17, 1998. acknowedged tha!
e ‘misied people’ with regard to the quastions
posed to fum by Ms Jones' attoneys

1 2]
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(@) - ThatMr, Clinton's consMBcious condust m the
Jonas v. Chnton case. comng as 1t ted from 8
member of the ber and chue! low endoroement
. gfhosr of Sus Nation, was without justiicston
and undermined the mtegrity of the it
sysiem

T Assresult of thess tmamps, Jutipe Wrgr ssnchoned Mr. Cimecn orgenng
rem to pey Ms. Jones' altomeys eny ressonabls expenses. NSBMg atomeys’ fess
caused by tus williul faiiure to cbey the Cowrt's Discovery Orgers, nd © pay the sum of
s:.mmenmmwmmbmmbwmmnc.wm?
over Mr. Clinton’s deposition. E "

6 intho Drder, Judpe Wrgin cfferoci i, Clroniine Gppariuniy i demomsresd
why he was nol in cwi contempt end why ssnchions should not be imposed or,
anmmly.mymcommmnmhwmmmm

8 mly,mmmmomwmnmmwnrimym)
cays to gve Mr. cammopmn‘nynmanmwwﬂomml

10 mmm.'wwwmncomww.wm
leprmete and ressonable requests from Mr  Clinton for extens:ons of tems m wineh o
aiiress the mate:

11 M. Chimon nesther requestad @ heenng, nor did 7o sppea’ the Order,

12 Onorabout September 28. 1988, Mr Clinton peid 885.484.05.in skomeys’
feas 1o ssbsfy the Qrder, slong with the $1.202.00 in eosts wauTed by the Court

L)
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13 mmaf&,'m.mm-umwwwrmmm
Oroe: was mouvated Dy a dasire . protect himsal! ¥om the embsarrasament ©f NS own
conauct

14  The condu= ¢ Mr Cimton found and adamgsd by Judge Wright m e
Oroer, coliechvary and singulsrly, violated the Arkansas Mode! Ruies of Profeseona.
Conguct 8.4(c). (d:.

15 . Cliinton's conduet found and adudged by Judge Wght m-the Order,
mww‘wmmw'uwmwmmmdmmmm
gof;nes “senous fusconduct” @s conduct mvolving “dishonasty, deceil mnqu

S
.

misrapresentation by the lawyer °

1€ Mr Cimton's conduct tound and acudged by Judge VWight in the Drder.
damages the legs! professon and demonsirates s lack of overall ftness to hold a koense
w0 practice isw. '

mmmmmsswrnm the Plantif prays tor 8
udoment of this Commnﬂymmwmmecm Arikansas Ber
ID#73016 has conducted himesif in @ manner tha! violsies the Model Rules of
Professiona; Contuct as adoplied by the Arkensas Suprems Coun, thal 8. Chmton's
conouct wartants disherment by the Arkensas Suprems Court, whith would result in an
Order from the Arkansas Suprems Court removing the name of Wilkem Jefferson Clhinton
!mmmemgnmdhmmnnmwmmrkdhm&»m
Courn. and for Plantiff's sttomeys’ fess and costs and all ciher relef to which 1t may be

entitisd!
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Respecifully submitted,
JAMES A NEAL, Executwe Derector of the

Asrianses Supreme Cowt Commitise on
Proiessional Conduct, PLAINTIFF

aY: W
Mitter, Esg. - 884107

GLL ELROD RAGON OWEN
SKINNER & SHERMAN. P.A

425 West Capito! Avenus. Suite 3801

Little Rock, Arkansas 72201

(S01)

Litis Rock, Arkanses 72201
{501) 376-0313
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SUPREME COURT OF ARKANSAS
Committee on Profesional Conduct

COMMITTRE J00ERS A NEAL, EXE
KEN REEVES. CHARMAN RAICH GVEBrA 220808 CTASE ATYORREY
RARRSON SREDARL E. HARNON, §YAFF ATTORNTY
TUT WANTER. SECRETARY | Vese WALDAMES, ST14°F ATVORNDY (TReay)
UTILE 20K SUBTICE DULLIING, 280
CARL™ON MALEY 9 MARSRALL STREET
PAYETI VALY L1TTAE ROCK. AR 72201
MICKAKD A AKID 501) 3760383
oL YT-EVsLE FAX §301) 39-0803
N A, TRAFFCRD
ourg ALY
BART VIRDEN

May 22, 2000

0 PATACIA YOUNGDAML
(4. -~
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Honorable Leslie Steen

Clerk. Arkansas Supreme Court
Justice Building, 625 Marshall Street
Little Rock, AR 72201

RE: Artorney William Jefferson Clinton, Arkansas Bar ID #73019
CPC Docket Nos. 2000-013 and 2000-018

Dear Mr. Steen:

Pursuant to the Procedures of the Arkansas Supreme Court Regulating
Professional Conduct of Attormeys at Law, Section 4B(3) and 4C, you are hereby
notified of the decision of the Arkansas Supreme Court Committee on Professional
Concuct to initiate disbarment proceedings against attorney William Jefferson
Clinton. This action is being taken against the respondent attorney as a result of
the formal complaints referenced above and the findings ‘by a majority of the
Committee that certain of the atiorney's conduct as demonstrated in the
complaints constituted serious misconduct in violation of Model Rules 8.4(c) and
8.4|d) of the Arkansas Model Rules of Professional Conduct. Actions for
disbarment are conducted in accordance with Section 5K, Prccedures of the
Arkansas Supreme Court Regulating Professional Conduct of Attorncys at Law.

Sincerely,

Gkt

James A. Neal
Executive Director

FILED

MAY 2 2 2000
Lisass W, STEEN
CLERK

JAN/mm
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IN THE CIRCUIT COURT OF PULASKI COUNTY, AREANSAS

2000 AU 28 P -

-
-
'

JAMES A. NEAL, AS EXECUTIVE CARGLYR STALjftLAINTIFF

DIRECTOR OF THE ARKANSAS CIRCUIT COUNTY CLERK

SUPREME COURT COMMITTEE ON

PROFESSIONAL CONDUCT

VS. NO. CIV 2000-5677

WILLIAM JEFFERSON CLINTON DEFENDANT
ANSWER

Comes the Defendant, William Jefferson Clinton, by and through undersigned counsel.

and for his Answer to the allegations set forth in Plaintiff’s Complaint for Disbarment, states

as tollows
! Admitted.
2. Adminted.
3 Admitted.
4 Admutted.

S Denied except to admit that Judge Wright issued the Order attached as Exhibit A
to the Complaint and to aver that the Order speaks for itself and 1s the best evidence of 1ts

content.

6 Denied except to admut that Judge Wright issued the Order attached as Exhibit A
to the Complaint and to aver that the Order speaks for itself and is the best evidence of its

content.

[80]
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T Dented except to admut that, for the reasons stated in the Order attached as Exhibnt
A to the Complaint, which Order speaks for itself and 1s the best evidence of 1ts content,
Judge Wright sanctioned Defendant as alleged 1n Paragraph 7.

8 Denied except to admit that Judge Wright issued the Order attached as Exhibit A
to the Complaint and to aver that the Order speaks for itself and 1s the best evidence of its
content.

9 Admitted.

10. Denied except to admit that Judge Wright i1ssued the Order attached as Exhibit A
to the Complaint and to aver that the Order s;;eaks for itself and 1s the best evidence of 1ts
content.

Il Defendant admits that he did not request a hearing or appeal the Order and avers
that his counsel sent a letter dated May 7, 1999, informing the Court that “For reasons
unnecessary to detail here, the President’s time 1s almost wholly preoccupied with the duties
of his office. both now and for the foreseeable future . .. The President and his counsel
have in other fora addressed the factual issues analyzed in the [Order], and on those occasions
have disputed allegations that he knowingly and intentionally gave false testimony under oath.
This position remains unchanged.”

12 Admutted.

13 Denied except to admit that Defendant took actions motivated in part by a desire to

protect himself and others from embarrassment and to aver

(]
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that this conduct arose in the context of a law suit that was dismissed with

(a)
prejudice prior to trial because 1t was wholly “lacking in ment” (Order at 21);

(b) that Judge Wright ruled that tesumony concerning Ms. Lewinsky “was not
essential to the core 1ssues in this case and, in fact, that some of this evidence
might even be inadmussible .. . ., Jones v_Clinton, 993 F Supp 1217, 1219
(E.D. Ark. 1998),

(c) that plaintiff Paula Jones’ lawyers had already obtained information from Ms.
Linda Tripp prior to the deposition and so were not deprived of significant
information by the defendant’s deposition answers;

Y

(d) that the matters at issue here. as Judge Wright repeatedly found in her Order,
(see, e.g., Order at 11 (three umes), 13 (two times), 30 n.22) involved ‘
defendant’s “unofficial conduct”, his “private actions™ (id. at 1 1). and “his
role as a liugant in a civil case . . . [which] did not relate to his duties as
President” (ibid.); and

(e) that the case in which the conduct occurred was one “in which the plainuff
[Ms. Paula Jones] was made whole, having agreed to a settiement in excess
of that prayed for in her complaint” (Order, at 13).

14 Denied.
15 Denied
16 Denied.

17  Denied that plamntff is entitled to the relief sought.

18 Any allegation not specifically admitted herein is denied.

First Defense: On the basis of the relevant facts, the governing law, and the applicable

decisions of the Arkansas courts and the Arkansas Supreme Court Commuttee on Professional

Conduct, a sancuon of disbarment would be excessively harsh. impermissibly punitive, and

unprecedented 1n the circumstances of this case.

AP )

(82]
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Second Defense: In Arkansas bar disciplinary cases which do not involve the practice or
law or a felony conviction, the sanction of disbarment has historically been regarded as

disproportionately severe and has not been imposed.

Wilson, Engstrom, Corum & Coulter
Post Office Box 71 .
Little Rock, AR 72203

(501) 375-6453

LN

By: S iﬂj“""""

Stephen Engstrom
Arkansas Bar # 74047

David E. Kendall

Nicole K. Seligman
Williams & Connolly LLP
725 Twelfth St., N'W.
Washington, DC 20005-5901
(202) 434-5000

Attorneys for Defendant
William' Jefferson Clinton
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Z : £
mTEEClRCUHCOURTOFPULASKICDUNTY,M&;H 1:8
FIFTH DIVISION CARDLYR STALEY

CIRCUIT COUNTY CLERK
JAMES A NEAL, AS EXECUTIVE PLAINTIFF
DIRECTOR OF THE ARKANSAS
. SUPREME COURT COMMITTEE ON
PROFESSIONAL CONDUCT
Vs, NO. CIV Z000-5677
WILLIAM JEFFERSON CLINTON DEFENDANT
AGREED ORDER OF DISCIPLINF.

memmm@mmwmdﬁsmmma
the pending action: ‘

The formal cherges of misconduct upop which this Order is bassd arose our of information
referred @ the Commirtee on Professicnal Conduct (the Cammittes") by the Honorable Sussn
Webber Wright, Chief United States District Judge for the Eastern District of Ariansas The
Mum&dwmmc&mﬂlm&ﬁmmhadﬂuhww
Mes. Paula Jones in which he was a defendant. Jonge v, Climon No. LR-C-94-250 (E.D. Ark).

Mr. Climon was adwmitzed to the Ariansas ber on September 7, lm.--On June 30, 1990, he
mumd&nﬁshhmlimhphmdmmﬁvemﬁrmﬁnﬁnghgd education
purposes, and this request was gramted. The conduct at issue here does not arise out of Mr. Clinton's
practico of law. At all times meterial 1o this case, Mr. Clinton resided in Wasghington, D.C., but he
ramained subyect to the Model Rules ofPrc_fes:iom.l Conduct for the State of Arkansas.

On April 1, 1998, Judge Wright gramed sumanary judgment to Mr. Clinton, but she

subsequently found him in Civil contempt in a 32-pagc Memorandum Opinian eod Order (the

PO TR CRTNLAPTL &9D 1
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“Order") issued on April 12, 1999, ruling that he had "deliberately violated this Court's discovery
orders and thereby undermined the integrity of the judicial system." Order, at 31. Judge Wright
found that Mr. Clinton had "responded to plaintiff’s questions by giving false, misleading and evasive
answers that were designed to obstruct the judicial process .... [concemning] whether he and Ms.
[Monica] Lewinsky had ever been alone together and whether he had ever engaged in sexual relations
with Ms. Lewinsky. " Order, at 16 (footnote omitted). Judge Wright offered Mr. Clinton a hearing,
which he declined by a letter from his counsel, dated May 7, 1999. Mr. Clinton was subsequently
ordered to pay, and did pay, over $90,000, pursuant to the Court's contempt findings. Judge Wright
also referred the matter to the Committee "for review and any action it deems appropriate." Order,
at 32.

Mr. Clinton's actions which are the subject of this Agreed Order have subjected him to a great
deal of public criticism. Twice elected President of the United States, he became only the second
President ever impeached and tried by the Senate, where he was acquitted. After Ms. Jones took an
appeal of the dismissal of her case, Mr. Clinton settled with her for $850,000, a sum greater than her
initial ad damnum in her complaint. As already indicated, Mr. Clinton was held in civil contempt and
fined over $90,000.

Prior to Judge Wright's referral, Mr. Clinton had no prior disciplinary record with the
Comnmittee, including any private warnings. He had been a member in good standing of the Arkansas
Bar for over twenty-five years. He has cooperated fully with the Committee in its investigation of this
matter and has furnished information to the Committee in a timely fashion.

M. Clinton's conduct, as described in the Order, caused the court and counsel for the parties

to expend unnecessary time, effort, and resources. It set a poor example for other litigants, and this

~
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damaging effect was magnified by the fact that at the time of his deposition testimony, Mr. Clinton
was serving as President of the United States.

Judge Wright ruled that the testimony concerning Ms. Lewinsky “wasnot essential to the core
issues in this case and, in fact, that some of this evidence might even be inadmissible ....” Jones v.

Clinton, 993 F. Supp. 1217, 1219 (E.D. Ark. 1998). Judge Wright dismissed the case on the merits

by granting Mr. Clinton summary judgment;yleclaring that the case was “lacking in merit — a decision
that would not have changed even had the President been truthful with respect to his relationship with
Ms. Lewinsky.” Order, at 24-25 (footnote omitted). As Judge Wright also observed, as a result of
Mr. Clinton's paying $850,000 in settlement, "plaintiff was made whole, having agreed to a settlement
in excess of that prayed for in the complaint.” Order, at 13. Mr. Clinton also paid to plaintiff $89,484
as the "reasonable expenses, including attomey's fees, caused by his willful failure to obey the Court's

discovery orders.” Order, at 31; Jones v_ Clinton, 57 F. Supp.2d 719, 729 (E.D. Ark. 1999).

On May 22, 2000, after receiving complaints from Judge Wright and the Southeastern Legal
Foundation, the Committee voted to initiate disbarment proceedings against Mr. Clintt;n. On June
30, 2000, counsel for the Committee filed a complaint seeking disbarment in Pulaski County Circuit
Court, Neal v. Clinton, Civ. N0.2000-5677. Mr. Clinton filed an answer on August 29, 2000, and the
case is in the early stages of discovery .

In this Agreed Order Mr. Clinton admits and acknowledges, and the Court, therefore, finds
that:

A. That he knowingly gave evasive and misleading answers, in violation of Judge Wright's
discovery orders. concerning his relationship with Ms. Lewinsky, in an attempt to conceal from

plaintiff Jones' lawyers the true facts about his improper relationship with Ms. Lewinsky, which had

.
P DOCUMENTMBM\COMMITT.DRAFT1.WPD 2

[86]

Regarding Monica Lewinsky and Others

79




[87]

ended almont s yesr eariier.

B. Thar by knowingly giving evasive and misleading answers, in violation of Judge Wright's
discovery orders, he engaged in conduct thar is prejudicial to the administration of justics in that his
discovery responses interfered with the conduct of the Jonas case by cusing the eourt and counsel
for the parsies to expend unneceassry time, effort, and resources, setting & poor exampls for other
litigans, and causing the coust 10 iasue & thirry-rwo page Order civilly santioning Ms. Clinton.

Upen consideration of the proposed Agresd Order, the entire record before the Court, the
advice of counsel, and the Arkanses Mods] Rulss of Profcssional Conduet (the “Model Rules™), the
Court finds: _

1. That Mr. m'smwnmmmmmwmm
8.4(d). when he gave knowingly evasive and misleading discovery responses comcerning his
relarionship with Ms. Lewinsky, in vioistion of Judgs Wright's discovery ordars. Model Rule 8.4(d)
statec thet it is professional misconduct fir a lawyer to "engage in conduct that is projudicial to the
administration of justice.”

WHEREFORE, it is the decisian and order of this Court that Williem Jefferson Clirnton,
Arleansas Bar ID #73019, be. snd hereby is, SUSPENDED for FIVE YEARS for his conduct in this
matter, end the payment of fhe in the amount af $ 25,000. The suspension ghall become effective

as of the date of Jamuary 19, 2001.

IT IS SO ORDERED. fx

CIRCUIT COURT JUDGE \_)

‘__%m%fq- o/
DA |
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NATE COULTER Marc ’ nate@weccdaw.com
Re: William Jefferson Clinton
Arkansas Bar No. '(3019
Lynn Williams, Esq.

BY MESSENGER

Justice Building, Room 2200
625 Marshall Street
Little Rock, Arkansas 72201

Dear Lynn:

I enclose check number 2306 for $25,000 dated March 16, 2001. drawn by Bill
Clinton on Citibank, N.A. of New York payable to the Arkansas Supreme Court Committee
on Professional Conduct in satisfaction of the fine for which provision was made in the

Agreed Order of Discipline.

Cordially,

JE&=

s
Stephen Engstrom W

SE/mk \

7]
Enclosure . .0

: v QW‘” 4
cc:  David Kendall, Esq. '1;" A
Marie-B. Miller, Esq. 2P ,;P'f
J et
z
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Appendix B

Investigation of Allegations Made by
Kathleen E. Willey
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he scope of the Special Division’s Order granting the Independent Counsel
jurisdiction also extended to whether President Clinton gave false testi-
mony about Kathleen E. Willey during his deposition in Jones v. Clinton.!
Willey, a White House volunteer, met with President Clinton in November 1993
to ask for paid employment in the administration. She alleged that during their
meeting he fondled her.2 Because the alleged incident arose in an employment

! The Order provided:

The Independent Counsel shall have jurisdiction and authority to investigate to the
maximum extent authorized by the Independent Counsel Reauthorization Act of 1994
whether Monica Lewinsky or others suborned perjury, obstructed justice, intimidated
witnesses, or otherwise violated federal law other than a Class B or C misdemeanor or
infraction in dealing with witnesses, potential witnesses, attorneys, or others concerning
the civil case Jones v. Clinton.

In re: Madison Guaranty Sav. & Loan Ass'n, Div. No. 94-1 (D.C. Cir. [Spec. Div.] Jan. 16, 1998) (regard-
ing Monica Lewinsky and others) (emphasis added).

2 This Office subsequently learned that the Willey allegations presented potential issues of wit-
ness intimidation and obstruction of justice. Lewinsky 8/6/98 GJ at 70-77. Lewinsky said that on July
4, 1997, when she told President Clinton a reporter was working on a story about Willey’s allegations,
President Clinton told her Willey had called Nancy Hernreich the week before to warn her about the
story. Lewinsky 8/6/98 GJ at 72-73; Lewinsky 8/11/98 Int. at 5. On July 14, 1997, President Clinton
called Lewinsky back to the White House and asked her whether Linda Tripp was the source of her
knowledge about Willey, which Lewinsky confirmed. Lewinsky 8/6/98 GJ at 75-76. President Clinton
told Lewinsky that Willey had called again, saying the reporter, Michael Isikoff, had somehow learned
about Willey’s first call, causing President Clinton to wonder whether Lewinsky had mentioned Wil-
ley’s call to Tripp, which Lewinsky acknowledged. Id. at 76-77.

Lewinsky testified, “[H]e was concerned about Linda, and I reassured him. He asked me if 1
trusted her, and I said yes.” Id. at 77. Lewinsky said President Clinton then asked her to try to per-
suade Tripp to call Deputy White House Counsel Bruce Lindsey. “[President Clinton] asked me if I
would just try to see if [Linda] would call [Bruce Lindsey], and so I said I would try.” Id. at 77-79. Pres-
ident Clinton left to participate in a 51-minute conference call with his private attorney in the Jones v.
Clinton case, Robert Bennett, and Charles Ruff, then the White House Counsel, followed by a six
minute phone conversation with Lindsey. Presidential Call Log of July 14, 1997 (Doc. No.
968-DC-00003550). Tripp called Lindsey, who told Tripp to contact Bennett, which Tripp did not do.
Lindsey 3/12/98 GJ at 13-15; Tripp 7/16/98 GJ at 56-62, 75-80; Lewinsky 7/29/98 Int. at 11.

In a subsequent television interview, Willey was asked if she had been pressured to retract her
claim by Nathan Landow, but Willey refused to answer. See 60 Minutes: Transcript of Interview with
Kathleen Willey at 8-9 (CBS television broadcast, Mar. 15, 1998). However, Willey did explain that
she felt “pressured” by Robert Bennett. Id. at 9-10; see also Carl M. Cannon, Willey Says Clinton Lied In
Affidavit, Balt. Sun, Mar. 16, 1998 at A1; Roger Simon, Ex-Aide: Clinton Fondled Me Accusation May Be
Most Serious Yet Against President, Chicago Trib., Mar. 16, 1998 at 1; Thomas Galvin & Corky
Siemaszko, He Deserved A Slap—Willey Sez Bill Behavior ‘Reckless,” N.Y. Daily News, Mar. 16, 1998 at 3.

Willey also alleged that in the period immediately preceding her January 1998 Jones deposition,
her cat disappeared, her tires were punctured, and a male jogger whom she did not recognize
approached her at her rural home, called her by her name, and asked about her tires, cat (which he
named), children (whom he named), attorney, and her attorney’s children (whom he also named),
saying “I hope you're getting the message” or “You're just not getting the message, are you?” Willey
3/6/98 Int. at 18; Willey 3/10/98 GJ at 123-27. At her Jones deposition, however, Willey testified no
one had tried to discourage her from testifying. Willey 1/11/98 Depo. at 86-87.

Willey told the grand jury that even though she was “terrified for my safety” because of these
incidents, “I did give consideration to maybe not—maybe not being very truthful in [her Jones v. Clin-
ton] deposition because I thought that my—that people close to me were in jeopardy.” Willey 3/10/98
GJ at 170-71. Despite the threats, Willey told the grand jury, she “decided that I had to tell the truth”
at her deposition. Willey 3/10/98 GJ at 127. As noted below, see infra p. 92 and notes 50-52, there
were material differences between Willey’s deposition testimony and what she told the grand jury
about the incident between her and President Clinton.

This Office investigated whether Landow or others had engaged in any criminal acts such as
obstruction of justice or witness intimidation with respect to Willey, and determined there was insuf-
ficient evidence to support the filing of criminal charges.
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context, Judge Susan Webber Wright ruled the allegations could be explored during
discovery in Jones.? In testimony before the grand jury, President Clinton acknowl-
edged the relevance of the Willey allegation to his Jones v. Clinton deposition:

I was very well prepared to talk about Paula Jones and to talk about
Kathleen Willey, because she had made a related charge. She was the
only person that I think I was asked about who had anything to do
with anything that would remotely approximate sexual harassment.*

A. Willey’s Allegations.

Kathleen Willey and President Clinton gave consistent testimony that they
first met in 1989, when then-Governor Clinton and she attended a political rally
for Virginia Lieutenant Governor Douglas Wilder in Charlottesville, Virginia.®
Willey began volunteering at the White House soon after President Clinton took
office in January 1993.6 When Willey learned her family was in serious financial
trouble, she decided to ask President Clinton for a paying job.’

On November 29, 1993, Nancy Hernreich, Deputy Assistant to the President
and Director of Oval Office Operations, escorted Willey into the Oval Office.?®
Willey was visibly upset and President Clinton asked her what was wrong.® She
replied, “I've just got a real serious problem and I need some help from you.”*
Willey said he poured her a cup of coffee in the pantry of the Oval Office dining
room, then took her to his private study.!!

Consistent with Willey’s testimony, President Clinton agreed he and Willey
were the only ones present during their conversation, testifying, “I think it was
partly in the Oval Office and partly in the dining room I have in the back[.]”'>He
also agreed, “[S]he got something to drink, I got something to drink.”*3 President
Clinton also agreed they walked down the hallway leading from the Oval Office
to the private dining room.*

Willey recalled telling him “there was a financial crisis in my family and
that it was very, very serious, and that my days of volunteering were going to
have to come to an end, that I really needed a job.”'S Willey said her demeanor
was “very emotional....I was crying, because I was worried.”1¢ Willey said, “I had

3 See Order, Jones v. Clinton, LR-C-94-290 (E.D. Ark. Dec. 11, 1997).

4 Clinton 8/17/98 GJ at 59.

s Willey 03/10/98 GJ at 9-10. President Clinton said he believed “that [he] met [Willey] once
before” the 1992 Richmond debate,” in “connection with her involvement with Governor Wilder.”
Clinton 8/17/98 GJ at 156-57.

6 Willey 3/10/98 GJ at 32.

7 Id. at 44-47; Willey 1/11/98 Depo. at 31.

8 Willey 1/11/98 Depo. at 32-33. Hernreich had no recollection of this. Hernreich 3/31/98 GJ
98-99.

9 Willey 3/10/98 GJ at 53.

10 Jd. at 53.

11 1d. at 54-55.

12 Clinton 1/17/98 Depo. at 31-32.

13]d. at 32.

14 4.

1s Willey 3/10/98 GJ at S5.

16 Id. at 55-56.

Final Report of the Independent Counsel In Re: Madison Guaranty Savings & Loan Association



the feeling that [President Clinton] was not really paying attention to what I was
saying, which I just found unusual. . .. He was just off someplace else.”??

President Clinton recalled that his meeting with Willey occurred not long
before the death of Willey’s husband.'® He said he agreed to Willey’s request to
see him to discuss her interest in “moving out of the social office where she was
not happy.”?® He agreed Willey appeared “agitated,” and that she told him she
was in “very difficult straits” because of “some family financial issues,” and
“needed to earn some money.”20

President Clinton and Willey disagree on what happened at the end of their
conversation.?! Willey testified, “Right as we got to the door, he stopped and he
gave me a hug, which wasn’t unusual, and he said, ‘I'm so sorry that this is hap-
pening to you.””2? Willey said President Clinton took the coffee cup from Willey
and put it on a shelf, and that “he had [ ] his hands in my hair, and I was pulling
away from him . . . because I thought it was getting a little tense—well, a little
inappropriate.”? She alleged that he then fondled her.?* According to Willey,
President Clinton also said, “You have no idea how much I wanted you to come
and bring me the chicken soup and see me in Williamsburg that evening.”2s Wil-
ley said, “Aren’t you afraid somebody’s going to walk in here?”26 He allegedly
responded, “[N]o, I'm not.”?’

Willey testified the encounter terminated when someone knocked and called
out.?® President Clinton, in Willey’s recollection, looked at his watch and noted
that he was late for a 3:00 p.m. Cabinet meeting, but said “they c[ould] wait.”2°
Willey said she broke away from President Clinton, opened the door, and entered

17 1d. at 58.

18 Clinton 1/17/98 Depo. at 30.

1 Jd. at 30-31.

20]d. at 31, 33, 43.

2 Willey voluntarily submitted to two polygraph tests. The FBI administered two polygraphs
because the first was deemed “inconclusive” due to “a lack of consistent, specific, and significant
physiological responses,” whereas the results of the second suggested she was being truthful. See Wil-
ley 9/9/98 Polygraph; Willey 9/15/98 Polygraph. The results of these polygraph tests were referenced
in court during the Julie Hiatt Steele trial. Tr. at 33-34, United States v. Steele, No. 99-9-A (E.D. Va. May
3, 1999), discussed further infra p. 91 and note 44.

22 Willey 3/10/98 GJ at 59.

2 1d.

24 1d. at 60-62.

% ]Id. at 61. Willey said she had her first telephone conversation with Governor Clinton during
his 1992 Presidential Campaign visit to Virginia on October 13, 1992, during which Willey noted
Governor Clinton’s voice was raspy and recommended he eat some chicken soup. Id. at 13-16. She
said when the Governor replied, “Would you bring me some,” she responded, “I'm not sure” and
“kind of hemmed and hawed.” Id. at 13-14. Willey said the Governor called later, but she told him
she was “going to stay right [t]here.” Id. at 15. President Clinton testified he could not recall having
telephoned Willey that day, but said, “I may well have [called her] and I don’t know why I did it.”
Clinton 8/17/98 GJ at 159-60. He acknowledged “some vague memory” of talking with her “at some
point . . . about my sore throat, or what she thought would be good for it,” though he thought they
discussed it in “some actual person-to-person conversation with her.” Id. at 160. Asked whether he
had invited Willey to meet with him at his hotel, he responded: “I don’t believe I did that, sir.” Id.

26 Willey 3/10/98 GJ at 65.

27 Id.

28 Jd. at 64-66. Willey thought the person who called out was President Clinton’s aide, Andrew
Friendly. Friendly said he recalled Willey being in the Oval Office, but he was not sure when. Friendly
4/6/98 Int. at 2-3.

2 Willey 3/10/98 GJ at 65.
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the Oval Office.3* He followed, sitting down behind his desk.3! She left the Oval
Office through the reception area, where she thought she saw Secretary of the
Treasury Lloyd Bentsen and Office of Management and Budget Director Leon
Panetta.’? Willey, “unnerved by what had happened,” returned home outside
Richmond, Virginia, later learning her husband had committed suicide that day.*

[vii] Testifying under oath in his Jones deposition, President Clinton “emphati-
cally” denied making any sexual advance toward Willey.>* He again denied Wil-
ley’s allegations when he testified before the grand jury on August 17, 1998.35 He
agreed they had physical contact, but not of a sexual nature.3

B. Evidence Concerning Willey’s Allegations.

Willey and President Clinton are the only direct witnesses to their meeting,
and their accounts differ substantially on the crucial facts of what occurred. This
Office conducted a substantial investigation to determine whether there was evi-
dence to verify or disprove Willey’s allegations, which in turn would allow an
assessment of whether President Clinton’s testimonial denials were truthful.

1. Willey's Statements to Others.

Willey told several people about the alleged encounter with President Clin-
ton almost immediately after it happened. Ruthie Eisen, a former White House
volunteer, testified that Willey informed her of the incident the afternoon or
evening of the day it occurred.?” Willey’s friend Dianne Martin also testified that

[viii] Willey called her on the day of the incident and told her about it.*® Willey saw
Linda Tripp not long after the alleged incident, and Tripp later testified that Wil-
ley reported what happened.®

Willey said she also told her friend Julie Hiatt Steele about the encounter
soon after it occurred. Steele first told journalist Michael Isikoff that “Willey
had graphically described being fondled by the president,” “that Willey had told
her about the incident on the night it allegedly occurred, and that she had been
distraught.”4! Steele later denied Willey told her about the encounter the day it

30 Id. at 66.

311d. at 66-67.

32 [d. at 67-68. Schedule of President Clinton for 11/29/93 (Doc. No. 1566-DC-00000057);
Diarist Notes re: Meeting with Economic Advisors 11/29/93 (Doc. No. 1566-DC-00000068).

33 Willey 3/10/98 GJ at 44, 72-75.

34 Clinton 1/17/98 Depo. at 35.

35 Clinton 8/17/98 GJ at 161-62.

36 Clinton 1/17/98 Depo. at 3S.

37 Tr, at 382-84, United States v. Steele, No. 99-9-A (E.D. Va. May 4, 1999) (testimony of Ruthie
Eisen).

38 Id. at 691-93 (testimony of Dianne Martin).

39 Tripp also testified that when Willey told her about the incident Willey “seemed almost
shocked, but happy shocked.” Tripp 6/30/98 GJ at 69-71. Another witness thought Willey seemed
flattered by the alleged incident. See Cardozo 4/7/98 Int. at 3-4. Others thought she was offended.
Swenson 8/4/98 Int. at 1-2; Gecker 3/31/98 Int. at 3. Tripp also testified that she believed that Willey
had a longstanding romantic interest in President Clinton. Tripp 6/30/98 GJ at 39-40, 62.

40 Willey 3/10/98 GJ at 73-74.

41 Michael Isikoff, A Twist In Jones v. Clinton: Her Lawyers Subpoena Another Woman, Newsweek,
Aug. 11, 1997.
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occurred as Steele had originally told Isikoff.4? Steele said she had initially lied to
Isikoff because Willey had asked her to in late winter 1997.4 This Office pursued
criminal charges against Steele for allegedly making false statements to FBI agents
and the grand jury. #

42 Steele maintained Willey did not tell her about any sexual advance by President Clinton until
March 1997, when Willey asked Steele to lie for her and say Willey had recounted the incident to her
the day it occurred and was visibly upset. Steele 6/11/98 GJ at 45-47, 50. Steele provided her initial
statement to Newsweek in March 1997. After recanting in July 1997, Steele gave essentially the same
account in an affidavit drafted by President Clinton’s attorneys, an FBI interview, a civil suit against a
reporter, and media interviews, all in 1998. Steele 2/13/98 Affidavit at q 7-8; Steele 3/10/98 Int. at
2-3; Amended Complaint and Demand for Jury Trial at 2-3, Steele v. Isikoff, No. 1:98CV01471 (D.D.C.
July 2, 1998); Larry King Live: Interview of Julie Hiatt Steele (CNN television broadcast, Aug. 7, 1998);
see also Steele 6/11/98 GJ at 101-08, 113, 12223 (recounting preparation of affidavit).

Contrary to Steele’s denials, William Poveromo, who had dated Steele, testified that while hav-
ing dinner at Steele’s home in April 1997, she told him that President Clinton had fondled Willey
when Willey worked at the White House, and that Willey had told her about it soon after the inci-
dent. Tr. at 160-63, United States v. Steele, No. 99-9-A (E.D. Va. May 3, 1999) (testimony of William
Poveromo). Steele’s friend Mary Earle Highsmith testified that Steele was. present at a 1996 lunch
where Willey spoke about President Clinton’s “sexual advance.” Highsmith 8/5/98 GJ at 8-12. High-
smith said Steele acted as though she had heard the story before. Id. Highsmith testified that some
time in November 1997, Steele said she had first heard about the incident in January 1994. Highsmith
11/5/98 GJ at 3; Highsmith 8/5/98 Int. at 1. Amy Horan, Steele’s close friend and former employee,
testified that in September 1996 Steele told her that Willey and President Clinton “had an intimate
encounter, that they had fondled each other, he had kissed her.” Horan 11/3/98 GJ at 10, 14, 19, 77.
Horan understood that the encounter had been consensual, and that it had occurred on the day of
Willey’s husband’s suicide. Id. at 20-21, 28-29, 33, 49, 77-78.

43 Steele 6/11/98 GJ at 45-47.

4 On January 7, 1999, a federal Grand Jury in the United States District Court for the Eastern
District of Virginia charged Steele with false statements and obstruction of justice by interfering with
a grand jury investigation in violation of 18 U.S.C. §§ 1001 & 1503. Trial began May 3 and ended on
May 7, 1999 with a mistrial because the jury was unable to reach a unanimous verdict on any count.
Tr. at 1-2, United States v. Steele, No. 99-9-A (E.D. Va. May 3, 1999); id. at 878-79. According to a press
report, nine jurors voted to convict Steele, and the jury foreman said that one of the jurors voting for
acquittal had refused to keep an open mind. See Pete Yost, Starr Urged To Retry Hiatt Steele, Associated
Press, May 22, 1999, at 1 (available at 1999 WL 17806509). One of the jurors who voted for acquittal
apparently did not believe Willey’s testimony. See, e.g., Pete Yost, Retry Julie Hiatt Steele, Jury Foreman
Tells Starr Panel Members Vote 9-3 To Convict, New Orleans Times-Picayune, May 23, 1999, at A8 (quot-
ing one of the jurors who voted for acquittal as saying Willey had “‘zero credibility’”). The Office
decided not to pursue a retrial. The following month the Independent Counsel’s motion to dismiss
the indictment was granted. Order, United States v. Steele, 99—-CR-9-ALL (E.D. Va. June 9, 1999).

Following dismissal of the indictment, Steele filed a motion under the “Hyde Amendment,”
which entitles a “prevailing party” in a criminal case to recovery of costs and attorneys’ fees “where
the court finds that the position of the United States was vexatious, frivolous, or in bad faith.” Depts.
of Commerce, Justice and State, and the Judiciary and Related Agencies Appropriations Act of 1998,
Pub. L. No. 105-119, § 617, 111 Stat. 2440, 2519 (1997), reprinted in 18 U.S.C. A. § 3006A, Historical
and Statutory Notes, “Attorneys’ Fees and Litigation Expenses to Defense” (West. Supp. 1999). The
district court denied Steele’s request:

[T]his Court presided over this trial, and, after hearing all of the evidence and observing
all of the witnesses, the Court denied defendant Steele’s Motion for Judgment of Acquit-
tal. .., effectively ruling that the evidence was sufficient for a reasonable trier of fact to
find the defendant guilty. This Court found then and finds now that there was sufficient
evidence to submit all of the counts to the jury for their verdict. Based on the entire
record before the Court, ... this Court finds that the prosecution of Defendant Steele was
not vexatious, frivolous, or in bad faith.

Order at 1-2, United States v. Steele, No. 99-9-A (E.D. Va. Aug. 3, 1999). Steele then appealed that rul-
ing to the United States Court of Appeals for the Fourth Circuit, which affirmed by summary order
the lower court’s ruling that the Independent Counsel’s prosecution of Steele was not vexatious, frivo-
lous, or in bad faith. United States v. Steele, No. 99-4589, 2000 WL 690494, at *3 (4th Cir. May 26,
2000) (per curiam).
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[x] 2. Communications By Willey With President Clinton
Following the Alleged Incident.

Willey testified she met again with President Clinton on December 10, 1993
and told him she considered his November 29 behavior “unfortunate and inap-
propriate,” but wanted to put the event “behind her.”45 As a widow, she said, she
“need[ed] a job more than ever.”* Willey said President Clinton did not
acknowledge her reference to the alleged prior encounter.*

One month after their November encounter, Willey sent a note reminding
President Clinton she needed a job: “Thank you for the opportunity to work in
this great house. After this bittersweet year, my first resolution for 1994 will be
the pursuit of a meaningful job. I hope it will be here.”*® Subsequent letters also
sought President Clinton’s help or expressed gratitude.

[xi] 3. Willey’s Testimony to the Grand Jury About the
Alleged Incident Differed Materially from Her Depo-
sition Testimony Given in Jones v. Clinton.

Willey’s Jones deposition testimony differed from her grand jury testimony
on material aspects of the alleged incident. She said at her deposition that she
could not recall whether President Clinton succeeded in kissing her*® and that he
did not fondle her.5! She also claimed she had never talked to anyone other than
Isikoff, Gecker, and Steele about the details of the incident.>?

4. Willey's Statements to This Office.

The Independent Counsel agreed not to prosecute Willey for any offense
arising out of the investigation, including false statements in her Jones deposi-
tion, so long as she cooperated fully and truthfully with the investigation.s* Fol-
lowing that first immunity agreement, Willey gave false information to the FBI

[xii] about her sexual relationship with a former boyfriend,’* and acknowledged

45 Willey 3/10/98 at 77-79.

46 Id. at 28; Willey 3/6/98 Int. at 11.

47 Willey 3/10/98 GJ at 80; Willey 3/6/98 Int. at 11.

48 Card to President Clinton from Kathleen Willey (Dec. 20, 1993) (Doc. No.
1089-DC-00000299-300).

9 See, e.g., Letter to President Clinton from Kathleen Willey (Oct. 18, 1994) (Doc. No.
1089-DC-00000221) (“I have invested almost three years with your campaign and administration
and am not very willing to depart yet”); Letter to President Clinton from Kathleen Willey (Dec. S,
1995) (Doc. No. 1089-DC-00000246-248) (thanking President for appointing her to Convention on
Biological Diversity, but noting Bob Nash of the Presidential Personnel office is “still having a lot-of
difficulty finding a job for me” and requesting a position on the reelection campaign); Note to Presi-
dent Clinton from Kathleen Willey (Feb. 14, 1995) (Doc. No. 1089-DC-00000309) (requesting
appointment to International Union for the Conservation of Nature).

50 Willey 1/11/98 Depo. at 47.

S1]d. at 84.

52 ]d. at 88-89, 97, 101. :

s3 Willey 3/6/98 Cooperation Agreement at 1-2. The agreement stipulated the “request for
immunity is made at the request of your attorney out of an abundance of caution and not because
you believe you intentionally answered any question incorrectly, nor committed any offense.” Id.

¢ Willey 6/22/98 Int. at 3—4.
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having lied about it when the agents confronted her with contradictory evi-
dence.* Following Willey’s acknowledgement, the Independent Counsel agreed
not to prosecute her for false statements in this regard.ss

C. Analysis of Potential Statutory Violations
Relating to President Clinton’s Testimony
About the November 1993 Incident
With Willey.

Willey and President Clinton, the only two percipient witnesses to the
alleged encounter, substantially and materially disagree on what occurred. The
burden of proving what actually occurred in a case against President Clinton rests
on the prosecutor, and Willey would be the government'’s principal witness. In
the Independent Counsel’s judgment, the evidence was insufficient to prove to a
jury beyond a reasonable doubt that the President’s deposition testimony about
his conduct with Willey was false.s’

Linda Tripp's testimony that Willey had a previous romantic interest in Pres-
ident Clinton (and appeared to view his alleged advances positively) departed
from Willey’s testimony. Tripp’s cooperation with this Office in the Lewinsky
investigation ultimately yielded evidence about President Clinton’s conduct with
Monica Lewinsky that was contrary to the President’s testimony. Thus, evidence
supplied by Linda Tripp regarding Willey that was consistent with President Clin-
ton’s testimony would likely be favorably received by a jury.

Even assuming Willey's testimony was truthful about the incident with Pres-
ident Clinton, her testimony at trial would be subject to further challenge based
on the differences between her deposition and grand jury statements, as well as
her acknowledgement of false statements to the Office of the Independent Coun-
sel. Concerns about the probative effect of Willey’s testimony would likely be suf-
ficient to negate a conclusion that “the person [charged] probably will be found
guilty by an unbiased trier of fact.”s8

55 Willey 1/7/99 GJ at 130-32.

%6 Letter to Dan Gecker, Esq., attorney for Kathleen Willey, from David G. Barger, Assoc. Inde-
pendent Counsel (Sept. 25, 1998).

57 The Independent Counsel is not offering, and cannot offer, any opinion as to whose version
of events is right, Willey’s or President Clinton’s, concerning what happened on November 29, 1993.
Unlike Lewinsky’s allegations about intimate contact with President Clinton that were separately cor-
roborated by, among other things, Lewinsky’s dress, see Final Report of the Independent Counsel at
35 & n.11S, In re: Madison Guaranty Sav. & Loan Ass’n, (tegarding Monica Lewinsky and others) (filed
May 18, 2001), here there was no indisputable, physical evidence corroborating Willey’s allegations.
In the narrow context of assessing whether to seek criminal charges against President Clinton for his
denials, the burden falls on the government to prove the President should not be believed. For the
reasons stated in the text, the Independent Counsel concluded no more and no less than that charges
could not be sustained against President Clinton concerning his testimony about Willey.

58 United States Attorneys’ Manual, Title 9 § 9-27-220(B); see Foreman: Steele Jury Favored Convic-
tion; He Suggests Retrial, Minn.-St. Paul Star Tribune, May 23, 1999, at 15A (one of Steele’s jurors who
voted for acquittal “pointed to testimony in Steele’s trial that after Willey was granted immunity from
prosecution by Starr’s office, she was caught lying to prosecutors about a relationship she had had”).
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In short, there was insufficient evidence to prove to a jury beyond a reason-
able doubt that President Clinton’s testimony regarding Kathleen Willey was false.
Accordingly, the Independent Counsel declined prosecution and the investigation
of potential criminal wrongdoing relating to Willey’s allegations is now closed.
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Appendix C

Unfounded Allegations of Criminal and
Professional Misconduct and Spurious
Claims of Privilege
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I. Introduction

lawful exercise of its authority, ranging from unsubstantiated allegations of

criminal and professional misconduct to unsupported claims that the
Office and its duly empaneled grand jury were not legally entitled to evidence in
the possession of witnesses, many of whom were White House employees.
Responding to all of these claims in court and in public affected the Office’s abil-
ity to fulfill its mandate in a timely and cost-effective manner. In the end, no
attorney or other employee of this Office was ever found to have engaged in any
form of criminal or professional misconduct, and the courts determined in every
case that privileges asserted by President Clinton, the Office of the President, and
others did not form a legal basis to withhold evidence from this Office and the
grand jury. This appendix chronicles the claims made in connection with the
Lewinsky investigation, as well as additional claims that, although related to
other matters, arose during the last months of the Lewinsky investigation.

This Office faced numerous challenges to its professional integrity and the
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II. No Person in this Office
Was Found to Have Violated
Federal Rule of Criminal
Procedure 6(e).

investigation relating to Monica Lewinsky, President Clinton’s private

counsel, David Kendall, issued a public statement alleging “a deluge of
illegal leaks from that office of false and misleading information.”! Stating that
he intended to seek judicial relief from the leaks under Federal Rule of Criminal
Procedure 6(e), Kendall continued:

On February 6, 1998, two weeks after the public disclosure of this Office’s

The leaking of the past few weeks is intolerably unfair. It violates not
only the criminal rules, rules of court, rules of ethics and Department
of Justice guidelines, it also violates the fundamental rules of fairness
in an investigation like this.

We've seen leak after leak, which ultimately and in the fullness of time
turns out to be false information. These leaks make a mockery of the
traditional rules of grand jury secrecy. They often appear to be a cyni-
cal attempt to pressure and intimidate witnesses, to deceive the public
and to smear people involved in the investigation.?

On October 30, 1998, slightly more than a month after this Office submitted its
Referral to Congress pursuant to 28 U.S.C. § 595(c), Chief Judge Johnson of the
United States District Court for the District of Columbia disclosed that she had
named a special master to determine whether the Office of the Independent
Counsel had illegally leaked secret grand jury information to the media in viola-
tion of Rule 6(e).?

Notwithstanding the intensity of the charges in February 1998, in March
2001, three years later, and two months after President Clinton left office, the
former President, the Office of the President (prior to January 20, 2001), Bruce
Lindsey, and Sidney Blumenthal agreed to a joint stipulation with this Office to
the dismissal of all sealed proceedings involving alleged violations of Rule 6(e).*

! David E. Kendall, Statement (Feb. 7, 1998), available at A.P. Political Serv. at 1998 WL
7383986.

2]d.

3 Order, In re: Grand Jury Proceedings, Misc. Nos. 98-55, 98-177, and 98-228 (consolidated)
(D.D.C. Oct. 30, 1998).

4 Joint Stipulation of Dismissal of Rule 6(e) Proceedings, In re: Grand Jury Proceedings, Misc. Nos.
98-55, 98-177, and 98-228 (consolidated) and 99-214 (D.D.C. Mar. 22, 2001).
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On March 23, 2001, Chief Judge Johnson filed an order accepting the joint stipu-
lation and dismissing the remaining matters without any finding of a violation
of Rule 6(e).5

The United States Court of Appeals for the District of Columbia Circuit
(“D.C. Circuit”) also rejected Mr. Kendall’s allegations that an article appearing in
the January 31, 1999 New York Times, while the Senate impeachment trial was
pending, included material disclosed by individuals in this Office in violation of
Rule 6(e).6 The D.C. Circuit concluded that the material disclosed in the article
was not covered by the rule because it did not constitute matters “occurring
before the grand jury.”” This ruling came more than eight months after Mr.
Kendall’s charges and only after this Office appealed the district court’s decision
and obtained a summary reversal to prevent the district court from conducting a
proceeding against this Office or any of its personnel on the basis of those
charges.®

5 Order, In re: Grand Jury Proceedings, Misc. Nos. 98-55, 98-177, and 98-228 (consolidated)
(D.D.C. Mar. 23, 2001); Order, In re: Grand Jury Proceedings, Misc. No. 99-214 (D.D.C. Mar. 23, 2001).

6 In re: Sealed Case, 192 F.3d 995 (D.C. Cir. 1999).

71d. at 1004.

8 In re: Sealed Case, 151 E.3d 1059 (D.C. Cir. 1998). The district court conducted a criminal con-
tempt proceeding against one former member of this Office, Charles G. Bakaly, not for a violation of
Fed. R. Crim. P. 6(e) in connection with the January 31, 1999 New York Times article, but for making
false and misleading statements to the court following the story. In re: Grand Jury Proceedings, 117 F.
Supp. 2d 6 (D.D.C. 2000). Following a nonjury trial before Chief Judge Johnson, Mr. Bakaly was
acquitted of those charges on October 6, 2000. Id. at 33. The court also found “deeply disturbing” the
“fraudulent attribution” that “could have had an impact on the Court’s determination of. .. whether
the OIC should be held to answer under the penalty of contempt of court, for possibly leaking infor-
mation that may include matters occurring before the grand jury.” Id. at 25 n.3.
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III. Charges that this Office
Intentionally Disclosed the
Existence of a Grand Jury
Investigating President
Clinton Were False.

ormer Vice President Al Gore accepted the Democratic Party’s nomination

for President on the evening of August 17, 2000. During the afternoon prior

to his speech, the Associated Press reported that a new grand jury had been
empaneled to hear evidence regarding perjury and obstruction of justice by Presi-
dent Clinton.?

Although the article stated that the sources of the story were “outside [Inde-
pendent Counsel] Ray’s office,”1° and despite affirmative denials that this Office
was the source of the story,!! the media widely reported the leak as a gross politi-
cal act by this Office.!? Many made unsubstantiated accusations that this Office
intentionally leaked the story to influence the political process.’* The next day,
August 18, 2000, Judge Richard D. Cudahy of the D.C. Circuit’s Division for the

° Pete Yost, Grand Jury to Hear New Clinton Case, A.P., Aug. 18, 2000.

10 Id.

11 Press Release from the Office of the Independent Counsel (Aug. 17, 2001), at
http://www.oicray.com.

12 See, e.g., CBS News: Evening News with Dan Rather (CBS television broadcast, Aug. 17, 2000)
(“Timing is everything. Al Gore must stand and deliver here tonight as the Democratic Party’s presi-
dential nominee. And now Gore must do so against the backdrop of a potentially-damaging carefully
orchestrated story leak about President Clinton. This story is that Republican-backed special prosecu-
tor Robert Ray—Ken Starr’s successor—has a new grand jury looking into possible criminal charges
against the president, growing out of Mr. Clinton’s sex life”); Dan Rather, Low-Road Politics—Clinton
Grand Jury Leak Carefully Orchestrated (Aug. 17, 2000), available at
http://cbsnews.cbs.com/now/story/0,1397,225854-412,00.shtml (“You don’t have to be a cynic to
note that this has all the earmarks of a carefully orchestrated, politically motivated leak. The Republi-
can-backed Robert Ray is sponsored by a three-judge panel that must periodically decide whether
Ray’s investigation should continue. This panel features two federal judges backed by the Jesse Helms
wing of the Republican Party”).

13 See, e.g., Jonathan Weisman, Angry Democrats Call News Leak Of Clinton Probe A Political Tactic,
Balt. Sun, Aug. 19, 2000, at 20A (noting comments from Julian Epstein, Democratic counsel on the
House Judiciary Committee: “The fact that [Ray] does not prevent a story like this from coming out
on the day the nominee of a party is going to speak could not be more overtly political”); Michael
Hedges, New Panel Probes Lewinsky: Democrats Accuse Special Counsel Of Timing Leak To Hurt Gore, Aug.
18, 2000, at A1 (White House spokesman Jake Siewert: “The timing of the leak reeks to high heaven.
But given their (the independent counsel’s office) track record on this, it is hardly surprising”); id.
(Gore campaign spokesman Doug Hattaway: “The timing is highly suspect. People are sick and tired
of the judicial system being manipulated for political purposes”).
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Purpose of Appointing Independent Counsels (“Special Division”) admitted that
he had been the source of the disclosure; he stated that he had inadvertently dis-
closed the existence of the new grand jury to a reporter.!* Even after Judge Cud-
ahy’s admission, the White House Press Secretary still asserted: “We may never
know the full story here.”1

14 Statement by Judge Richard D. Cudahy, Aug. 18, 2000 (GJ 00-3 Exh. No. 33). Judge Cudahy
expressed his apologies to all concerned, stating that the nature of the controversy generated by his
inadvertent disclosure prompted him to make the statement. Id.

15 Susan Schmidt, Judge Was Source of Clinton Jury Story; Leak ‘Inadvertent,” Carter Nominee Says,
Wash. Post, Aug. 19, 2000, at Al.
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IV. All Complaints to the
Department of Justice of
Professional Misconduct
Were Rejected.

he Department of Justice also received numerous complaints about the
conduct of Independent Counsel Kenneth W. Starr and his staff.16 These
complaints were referred to the Justice Department’s Office of Professional
Responsibility (“OPR”), which investigates complaints concerning the conduct of
Department attorneys in the exercise of their official responsibilities. The Attor-
ney General undertook a review of these allegations pursuant to her authority to
remove an independent counsel for cause.!” None of these complaints resulted in
a finding of professional misconduct by any person in the Office of the Indepen-
dent Counsel.'®
On November 15, 1998, shortly before Independent Counsel Starr was
scheduled to testify on the referral under 28 U.S.C. 595(c) before the House Judi-
ciary Committee, Attorney General Janet Reno informed him that OPR had rec-
ommended further inquiry about complaints of professional misconduct. At the
request of the Attorney General, OPR ultimately identified nine allegations that
appeared to OPR to require further analysis.!? In May 1999, the Office of the
Independent Counsel provided OPR with a detailed submission addressing these
allegations,?° which OPR reviewed in conjunction with other materials.?!

16 The Department of Justice’s Office of Professional Responsibility received 283 complaints
regarding the Office of the Independent Counsel, including 27 from Members of Congress. Letter
from H. Marshall Jarrett, Counsel, Office of Professional Responsibility, to J. Keith Ausbrook, Deputy
Independent Counsel (Feb. 28, 2001). The Justice Department’s Criminal Division received 5,308
complaints. Id. The Executive Secretariat received 132 complaints, including 16 from Members of
Congress. 1d.

1728 U.S.C. § 596(a)(1); Letter from H. Marshall Jarrett, Counsel, Office of Professional Respon-
sibility, to Kenneth W. Starr, Independent Counsel (Jan. 19, 1999).

18 Recently, when former Attorney General Reno was asked her “opinion of how [Independent
Counsel] Starr conducted the investigation,” she responded: “I have not reviewed it other than to
determine whether there was a basis for removing him for cause, and determined that there was not.”
Hannity and Colmes (Fox News television broadcast, May 2, 2001).

19 Letter from Gary G. Grindler, Principle Associate Deputy Attorney General, to the Honorable
Kenneth W. Starr, Independent Counsel (Mar. 16, 1999) (attaching Memo from H. Marshall Jarrett,
Counsel, Office of Professional Responsibility, identifying nine issues to be addressed in OPR inquiry).

20 See Submission of the Office of the Independent Counsel (In re: Madison Guaranty Sav. & Loan
Assoc.) Relating to the Inquiry of the Department of Justice Office of Professional Responsibility (May
28, 1999) [hereinafter “OIC Submission”].

21 See Mem. for the Attorney General from H. Marshall Jarrett, Counsel, Office of Professional
Responsibility, stating recommendations regarding disposition of allegations against Independent
Counsel Kenneth W. Starr at 1 (Oct. 15, 1999) [hereinafter “Jarrett Mem."”].
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On October 15, 1999, the Attorney General, acting on OPR’s recommenda-
tion, concluded that no further inquiry was necessary regarding eight of the nine
allegations.?? Four of these allegations were deemed unlikely to develop evidence
warranting the removal of the Independent Counsel from office, and three alle-
gations lacked a factual basis.2? One allegation included a primary and two sub-
sidiary charges. The primary charge was rejected on the ground that the issue had
been properly resolved through litigation before a federal district court judge in
the course of pretrial motions.?* The two subsidiary charges were referred back to
the Independent Counsel for his consideration and action.? In sum, OPR recom-
mended further inquiry into only one of the nine allegations, which related to
the Office of the Independent Counsel’s first contact with Monica Lewinsky.2¢

A. Four Allegations Were Rejected on the Ground
That, Even if Substantiated, They Would Not
Have Warranted the Removal of Independent
Counsel Starr.

With respect to four allegations, the Attorney General accepted OPR’s con-
clusion that a full investigation would not develop evidence of misconduct war-
ranting the removal of Independent Counsel Starr from office pursuant to the
Attorney General’s authority under Title 28, United States Code, Section 596(a).
Those allegations were: (1) whether communications between Linda Tripp, or
persons acting on her behalf, and Independent Counsel Starr’s law partner,
Richard Porter, were consistent with the client representation restrictions govern-
ing Independent Counsels, their staffs, and attorneys associated with them, as
codified at 28 U.S.C. § 594(j), and with other applicable provisions governing
conflicts of interest;?” (2) whether the Office of the Independent Counsel made
material misrepresentations to the Attorney General, and to other Department
attorneys, in connection with its request for jurisdiction over the Lewinsky mat-
ter;2® (3) whether Independent Counsel Starr’s prior contacts with people working
on the Jones v. Clinton civil case gave rise to a conflict of interest in the request for
and acceptance of jurisdiction to investigate the Lewinsky matter, including
whether the Department of Justice was provided appropriate information about
those prior contacts at the time of the request for jurisdiction;?* and (4) whether
the Office of the Independent Counsel made improper statements about Presi-
dential advisor Sidney Blumenthal.3°

22 See Letter from Janet Reno, Attorney General, to Kenneth W. Starr, Independent Counsel 1
(Oct. 15, 1999) [hereinafter “Reno Letter”].

23 Reno Letter, supra note 22, at 1; Jarrett Mem., supra note 21, at 1-3.

24 Reno Letter, supra note 22, at 1; Jarrett Mem., supra note 21, at 1-3.

25 Reno Letter, supra note 22, at 1; Jarrett Mem., supra note 21, at 1-3.

26 Reno Letter, supra note 22, at 1; Jarrett Mem., supra note 21, at 1-3.

27 Jarrett Mem., supra note 21, at 1-2; OIC Submission, supra note 20, at 99-106.

28 Jarrett Mem., supra note 21, at 1-2; OIC Submission, supra note 20, at 112-33.

29 Jarrett Mem., supra note 21, at 1-2; OIC Submission, supra note 20, at 134-45.

30 Jarrett Mem., supra note 21, at 1-2; OIC Submission, supra note 20, at 173-83.
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B. Three Allegations Were Rejected as Having
No Factual Basis.

With respect to three other allegations, the Attorney General accepted OPR’s
conclusion that none was supported by any factual basis.3! Those allegations were
whether (1) the Office of the Independent Counsel improperly influenced the
conduct of Linda Tripp prior to January 12, 1998 in order to create a basis for
obtaining jurisdiction over the Lewinsky matter;32 (2) the Office of the Indepen- [ix]
dent Counsel misled the D.C. Circuit on June 29, 1998 regarding the likelihood
of impeachment proceedings;** and (3) the Office of the Independent Counsel
conducted investigative activities without any jurisdictional basis, including
whether it was proper to offer Linda Tripp immunity from prosecution and sur-
reptitiously record conversations involving Linda Tripp before receiving jurisdic-
tion over the Lewinsky matter.3¢

C. One Complaint, Which Included Two
Subsidiary Complaints, Regarding the
Steele Investigation Were Rejected.

With respect to one complaint—that the Office of the Independent Counsel
lacked jurisdiction to investigate Julie Hiatt Steele—the Attorney General also
accepted OPR’s recommendation to reject the allegations.3s OPR reviewed the
record of pretrial motions in the Steele case and concluded that the trial judge
had properly disposed of those allegations.3¢

Pursuant to OPR’s recommendation, the Attorney General referred to the
Independent Counsel two subsidiary allegations that the trial judge had not
addressed. These allegations concerned the filing of an ex parte brief in another
court and the alleged harassment of Steele’s daughter in the grand jury.” The
Independent Counsel reviewed the matters and, in December 1999, found the
relevant attorneys to have acted appropriately in both instances.38

81 Jarrett Mem., supra note 21, at 1.

32 Id.; OIC Submission, supra note 20, at 107-11.

% Jarrett Mem., supra note 21, at 1; OIC Submission, supra note 20, at 146-51.

3¢ Jarrett Mem., supra note 21, at 1; OIC Submission, supra note 20, at 152-61.

35 Reno Letter, supra note 22, at 1; Jarrett Mem., supra note 21, at 2.

36 Jarrett Mem., supra note 21, at 2.

37 Reno Letter, supra note 22, at 1.

3 See Mem. from J. Keith Ausbrook, Senior Counsel, to Independent Counsel Robert W. Ray
(Dec. 22, 1999) (reflecting Independent Counsel’s acceptance of recommendation that filing of ex
parte brief was appropriate conduct); see also Mem. from J. Keith Ausbrook, Senior Counsel, to Inde-
pendent Counsel Robert W. Ray (Dec. 22, 1999) (reflecting Independent Counsel’s acceptance of rec-
ommendation that conduct in the grand jury was appropriate).
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D. The Independent Counsel Accepted the
Conclusion of a Special Counsel Concerning
the January 16, 1998 Contact with Monica
Lewinsky that No Attorney Committed
Professional Misconduct.

OPR decided that additional investigation was needed in order to determine
whether this Office complied with Department of Justice regulations then in
effect relating to contacts with individuals outside the presence of an attorney in
their dealings with Monica Lewinsky on January 16, 1998.% In November 1999,
in response to a request by Independent Counsel Ray, Attorney General Reno
referred that matter to the Independent Counsel for investigation with the agree-
ment that the Attorney General would accept his findings.*

On February 16, 2000, Independent Counsel Ray appointed Jo Ann Harris,
former Assistant Attorney General for the Justice Department’s Criminal Division
during the Clinton Administration, as Special Counsel to this Office to conduct
an independent review of the allegation.*! Special Counsel Harris and her co-
counsel, former Counsel to the Assistant Attorney General, Mary Harkenrider,
completed their review and submitted a report to Independent Counsel Ray on
December 6, 2000 for his consideration and final determination.*? The Report of
the Special Counsel acknowledged the full cooperation and support of the Office
of the Independent Counsel.*

The Report of the Special Counsel concluded that no attorney in the Office of
the Independent Counsel engaged in professional misconduct in connection with
the approach to Monica Lewinsky on January 16, 1998 because the Department'’s
regulations did not unambiguously define Lewinsky as a represented person.* The

39 Specifically, this Office had been accused of violating then-applicable ethical provisions regu-
lating contact by federal prosecutors with persons represented by lawyers. See 28 C.ER. §§ 77.8, 77.9
(effective Aug. 4, 1994). The regulations have since been superseded by the McDade Amendment,
effective October 21, 1998. See 28 U.S.C. § 530B (subjecting attorneys for the Government, including
independent counsels, to state bar laws and rules).

40 See Letter from Janet Reno, Attorney General, to Robert W. Ray, Independent Counsel 1 (Nov.
12, 1999).

41 Report of the Special Counsel Concerning Allegations of Professional Misconduct by the
Office of the Independent Counsel in Connection with the Encounter with Monica Lewinsky on Jan-
uary 16, 1998 at 1 (Dec. 6, 2000) [hereinafter “Report of the Special Counsel”]. The resolution of this
matter is disclosed here because of the substantial interest in assuring the public that these allegations
were fully investigated and appropriately resolved.

42 Report of the Special Counsel, supra note 41, at 1-2.

$d at1,7.

44 T4, at 2. Subsequent to the Independent Counsel’s decision on the report, the United States
Supreme Court held that the right to counsel under the Sixth Amendment to the U.S. Constitution
does not attach to both charged crimes and “any other offense that is very closely related factually to
the offense charged.” Texas v. Cobb, 121 S. Ct. 1335, 1340 (2001) (internal quotation marks and cita-
tion omitted). In expressly rejecting the dissenting justices’ views, the Court recognized that “vague
iterations of the ‘closely related to’ or ‘inextricably intertwined’ test...would defy simple applica-
tion.” Id. at 1343; f. id. at 1350 (Breyer, J., dissenting, joined by Justices Stevens, Souter, and Gins-
burg) (invoking the “closely related to” and “inextricably intertwined” test). Thus, a person charged
with burglary did not have a right to counsel—and therefore was not represented—with respect to a
murder for which he had not been charged that occurred in the course of the burglary. Id. at 1344.

Continued—
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Report of the Special Counsel concluded, however, that one lawyer exercised poor
judgment in the planning and execution of the approach to Lewinsky.4s

On January 16, 2001, Independent Counsel Ray accepted the Special Coun-
sel’s determination that no attorney of this Office engaged in professional mis-
conduct. Upon full consideration of the Report of the Special Counsel, written
comments, an oral presentation by the attorney in question, the recommenda-
tion of two senior attorneys in the Office who reviewed the report, and consulta-
tion with counsel for this Office, the Independent Counsel decided to overrule
the Special Counsel’s finding of poor judgment.

1. The Independent Counsel Accepted the
Determination that No Attorney Had Committed
Professional Misconduct.

The Independent Counsel accepted the Special Counsel’s determination that
no attorney had engaged in professional misconduct. The Special Counsel con-
cluded that whether Monica Lewinsky was a “represented person” within the
meaning of the regulations was ambiguous. The Special Counsel specifically
found that the regulations, commentary on the regulations, and other materials
relevant to the inquiry supported two different ways of analyzing whether a per-
son is represented with respect to a matter.*¢ After acknowledging these two
modes of analysis, one of which was used in the contact with Monica Lewinsky,
the Special Counsel found no professional misconduct occurred because “the reg-
ulation does not clearly answer the question of the scope” of the representation
of Lewinsky.#

2. The Independent Counsel Rejected the Special
Counsel’s Finding of Poor Judgment.

The Independent Counsel rejected the Special Counsel’s finding that one
attorney exercised poor judgment, on the ground that the Independent Counsel
considered it fundamentally unfair to single out one attorney for decisions that
were made in consultation with supervisors, other colleagues, and a representa-
tive of the Department of Justice, which resulted in a decision that the Special
Counsel herself recognized was proper under one mode of analysis supported by
relevant authority.*® The Independent Counsel concluded that the attorney had

While the issue here arose in the context of the Department’s ethical rules rather than the Sixth
Amendment, the “closely related to” or “inextricably intertwined” test raises similar difficulties in
determining whether Lewinsky'’s representation for the purpose of filing an affidavit in the Jones case
constituted representation with respect to the criminal investigation of her filing a false affidavit. Cf.
Shelton v. Hess, 599 E. Supp. 905, 909 (S.D. Tex. 1984) (case cited and relied upon by OPR during its
preliminary inquiry in which court disqualified lawyer from representation because subject of the
existing representation was “strikingly similar” to and “inextricably intertwined” with the matter for
which the contact was initiated). Summary of the Preliminary Inquiry of the Office of Professional
Responsibility into Allegations Against Independent Counsel Kenneth W. Starr Concerning Contact
with Monica Lewinsky at 36-39 (transmitted to Independent Counsel Ray, Nov. 23, 1999).

45 Report of the Special Counsel, supra note 41, at 2—4.

46]d. at 71.

47]d. at 82.

8 See id. at 3, 70-71.
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adopted a mode of analysis used by the Justice Department in analyzing its own
regulations, and despite lecturing for the Department numerous times on the
subject, had never been informed by the Department of any other mode of
analysis.#? Accordingly, in the Independent Counsel’s view, no finding of poor
judgment could be fairly sustained that was entirely dependent upon which
mode of analysis was correct.>°
Moreover, the Special Counsel’s investigation revealed that there were many
others involved in the planning and execution of the encounter, including senior
staff of the Office of the Independent Counsel and representatives of the Depart-
ment of Justice, who did not make clear—with opportunities to do so—their spe-
[xiv] cific concerns, if any, regarding the proposed contact.’! Under these circum-
stances, the Independent Counsel concluded that the finding of poor judgment
could not be fairly sustained.

49 See id. at 54, 97.

50 See id. at 32-97. The Independent Counsel further concluded that the judgment exercised
under these circumstances was not “in marked contrast” to the judgment of an attorney exercising
good judgment—OPR’s standard for finding poor judgment. The Independent Counsel determined
that an attorney who used a mode of analysis that was recognized by the Department could not be
found to have used judgment “in marked contrast” to the judgment of an attorney exercising good
judgment.

51 See id. at 18-23, 27-33.
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V. Allegations Concerning
the United States District
Court for the Eastern
District of Arkansas Were
All Dismissed.

complaints were lodged before the United States District Court for the

Eastern District of Arkansas seeking the appointment of special counsel to
investigate alleged prosecutorial misconduct against this Office. The com-
plainants were Francis T. Mandanici (a public defender from Connecticut with no
known connection to the investigation), Julie Hiatt Steele (a defendant in a crim-
inal trial conducted by this Office), Stephen A. Smith (former Chief of Staff to
Governor Clinton who pled guilty to a misdemeanor and testified for the govern-
ment at the trial of Susan McDougal, Jim McDougal, and Jim Guy Tucker), and
the United States district judges (except for Judge George Howard Jr. who recused
himself) of the Eastern District of Arkansas. No counsel was ever appointed, and
the complaints were all dismissed as without merit by another judge designated
by the Chief Judge of the United States Court of Appeals for the Eighth Circuit to
consider these matters.

Over the course of the investigations conducted by this Office, various

A. The Complaints of Mandanici, Smith, and
Steele Were Rejected.

On September 11, 1996, March 11, 1997, June 19, 1997, and June 4, 1999,
Francis T. Mandanici filed “grievances” with the United States District Court for
the Eastern District of Arkansas seeking the appointment of counsel to investi-
gate whether (1) Independent Counsel Kenneth W, Starr was subject to conflicts
of interest in connection with his investigation involving the Resolution Trust
Corporation (“RTC”) because his law firm had been sued by the RTC, (2) his
planned acceptance of the deanship at the School of Public Policy at Pepperdine
University reflected a conflict of interest, (3) the Office had improperly leaked
grand jury material about Susan McDougal and Hillary Clinton, (4) Independent
Counsel Starr had solicited false testimony from Susan McDougal and Julie Hiatt
Steele, (5) Independent Counsel Starr violated the independent counsel law in his
testimony before the House Judiciary Committee regarding the Referral under 28
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U.S.C. 595(c), and (6) Independent Counsel Starr had a conflict of interest
because of his representation of the tobacco industry.> :

On October 2, 1997, the district court dismissed the complaints raised in
Mandanici’s first three letters, finding that it was “unaware that Mr. Starr has ever
acted in an improper or unethical manner in the matters over which this Court
has presided [and] [ijn the absence of specific evidence of misconduct.. ., this
Court declines to provide Mr. Mandanici a forum for the pursuit of his
‘vendetta.””s3 The Eighth Circuit dismissed Mandanici’s “appeal” finding that a
complainant in a disciplinary matter has no standing to pursue an appeal.>

On September 17 and October 12, 1999, Stephen A. Smith and Julie Hiatt
Steele, respectively, filed grievances expressly adopting the June 4, 1999 Man-
danici grievance alleging that Independent Counsel Starr had solicited false testi-
mony.5 They both claimed that Independent Counsel Starr or his staff had
solicited false testimony from them.% Ms. Steele also claimed that Independent
Counsel Starr suffered from a conflict of interest because of his prior contact with
the lawyers for Paula Jones.*

With respect to Mandanici’s June 4, 1999 complaint, and the subsequent
complaints by Steele and Smith adopting Mandanici’s complaint, all of the
judges of the Fastern District of Arkansas recused themselves on December 21,
1999 and asked that the Chief Judge of the Eighth Circuit appoint another judge
to sit by designation to consider these claims.*® The Chief Judge of the Eighth
Circuit first appointed the Honorable Warren K. Urbom,** who was already sitting
by designation on a petition for disclosure of grand jury material related to the
Office of the Independent Counsel filed in the Western District of Arkansas by
the judges (except for Judge Howard) of the Eastern District.®

On January 26, 2000, Judge Urbom recused himself from further considera-
tion of the “grievances” (as well as the petition for disclosure of grand jury mate-
rials), stating in both cases: “After being apprised of the nature of the matters
involved in these assignments and reflecting upon my relationships with the
identifiable persons whose legitimate interests are at stake, I am confident that I
must disqualify myself....My impartiality might reasonably be questioned.”®!

52 In re: Mandanici v. Starr, 99 E. Supp. 2d. 1019, 1021-25 (E.D. Ark. 2000).

53 I re: Starr, 986 F. Supp. 1159, 1160 (E.D. Ark. 1997).

s4 Starr v. Mandanici, 152 E.3d. 741, 751 (8th Cir. 1998).

55 In re: Smith v. Starr, 99 E. Supp. 2d. 1037, 1038 (E.D. Ark. 2000); see also In re: Steele v. Starr, 99
E. Supp. 2d. 1042, 1046 (E.D. Ark. 2000).

s6 Smith, 99 F. Supp. 2d. at 1038-39; Steele, 99 F. Supp. 2d at 1046.

57 Steele, 99 F. Supp. 2d. at 1046.

58 See Steele, 99 F. Supp. 2d. at 1042; Smith, 99 F. Supp. 2d. at 1037.

59 Designation of District Judge for Service in Another District within His Circuit, In re: Man-
danici v. Starr, 4:99-MC-160 (E.D. Ark. Dec. 29, 1999) (under seal); Designation of District Judge for
Service in Another District within His Circuit, In re: Smith v. Starr, 4:99-MC-161 (E.D. Ark. Dec. 29,
1999) (under seal); Designation of District Judge for Service in Another District within His Circuit, In
re: Steele v. Starr, 4:99-MC~162 (E.D. Ark. Dec. 29, 1999) (under seal).

60 Designation of Judge for Service in Another District within His Circuit, In re: Petition for Dis-
closure Grand Jury Testimony, No. GJ-99-24 (W.D. Ark. Dec. 9, 1999) (under seal).

6t Order, In re: Mandanici v. Starr, 4:99-MC-160 (E.D. Ark. Jan. 26, 2000); Order, In re: Smith v.
Starr, 4:99-MC-161 (E.D. Ark. Jan. 26, 2000); Order, In re: Steele v. Starr, 4:99-MC-162 (E.D. Ark. Jan.
26, 2000); see also Order of Disqualification, In re: Petition for Disclosure of Grand Jury Testimony, No.
GJ-99-24 (W.D. Ark. Jan. 31, 2000) (under seal). All of the judges of the Fastern District of Arkansas,
except for Judge Howard, had initiated a separate ethical inquiry and in connection with it, sought
materials from a grand jury investigation related to this Office in the Western District of Arkansas

Continued—
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The Chief Judge of the Eighth Circuit then appointed the Honorable John F. Nan-
gle of the United States District Court for the Eastern District of Missouri to con-
sider all of the matters that Judge Urbom had been considering.s2

Judge Nangle dismissed the complaints of Mandanici, Smith, and Steele.
Rejecting Mandanici’s allegation that Independent Counsel Starr solicited false
testimony from Susan McDougal or Julie Hiatt Steele, the court said: “[T]here is
not one shred of support in the hundreds of pages of documents submitted by
Mandanici to support the[ ] subjective opinions” that “McDougal and Steele
thought that they could avoid further legal problems if they testified falsely.” 63

With respect to Mandanici’s other substantive allegations, the district court
described them variously as “ridiculous,” ¢ “the stuff that dreams are made of,”65
indicating “no suggestion of bias or conflict,”6 and finally “nonsense.”¢7 In
short, Mandanici’s allegations, both independently and as adopted by Smith and
Steele, were emphatically rejected by the court. Judge Nangle also rejected
Smith’s and Steele’s individual claims, finding no evidence that Independent
Counsel Starr or the Office of the Independent Counsel attempted to suborn per-
jury from Smith or Steele.5® The court also found Steele’s claim of a conflict of
interest was “without merit.”

B. Judge Nangle Rejected the Claims of the
Judges of the Eastern District of Arkansas.

Judge Nangle, sitting by designation also in the Western District of Arkansas,
rejected the request of all of the judges of the Fastern District of Arkansas (except
for Judge George Howard Jr. who had recused himself) to appoint counsel to
investigate whether any person improperly sought to have Judge Henry Woods
removed from the trial of the then sitting Governor of Arkansas Jim Guy Tucker.”?

conducted by Michael E. Shaheen Jr. See Petition, In re: Petition for Disclosure of Grand Jury Testimony,
No. GJ-99-24 (W.D. Ark. Nov. 12, 1999) (under seal). All of the judges of the Western District of
Arkansas had recused themselves from consideration of that petition, resulting in the appointment of
Judge Urbom to consider that petition. Order, In re: Petition for Disclosure of Grand Jury Testimony, No.
GJ-99-24 (W.D. Ark. Dec. 2, 1999) (recusal of all judges) (under seal); Designation of Judge for Service
in Another District within His Circuit, In re: Petition for Disclosure of Grand Jury Testimony, No.
GJ-99-24 (W.D. Ark. Dec. 9, 1999) (under seal).

62 Designation of Judge for Service in Another District within His Circuit, In re: Mandanici v.
Starr, 4:99-MC-160 (E.D. Ark. Feb. 3, 2000) (under seal); Designation of Judge for Service in Another
District within His Circuit, In re: Smith v. Starr, 4:99-MC-161 (E.D. Ark. Feb. 3, 2000) (under seal); Des-
ignation of Judge for Service in Another District within His Circuit, In re: Steele v. Starr, 4:99-MC-162
(E.D. Ark. Feb. 3, 2000) (under seal); Designation of Judge for Service in Another District within His
Circuit, In re: Petition for Disclosure Grand Jury Testimony, No. GJ-99-24 (W.D. Ark. Feb 3, 1999) (under
seal).

83 Mandanici, 99 F. Supp. 2d. at 1029.

64 Id. at 1031.

5 Id. at 1033.

%6 Id. at 1035.

¢ Id.

68 Steele, 99 F. Supp. 2d. at 1046-47; Smith, 99 F. Supp. 2d. at 1041.

6 Steele, 99 F. Supp. 2d. at 1047.

70 Order, In re: Petition for Disclosure of Grand Jury Testimony, Civ. No. GJ-99-24 (W.D. Ark. May
22, 2000) (under seal).
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The court found that “there is absolutely no basis for the motion of the Eastern
District judges and accordingly said motion is denied.””!

This ruling was the culmination of nearly a year of efforts by the judges of
the Fastern District to investigate these allegations. These efforts began in June
1999, apparently after some members of the court received copies of handwritten
and typewritten documents that allegedly supported these allegations.”? To pur-
sue these allegations, the judges (1) sought copies of the report that Michael E.
Shaheen Jr. prepared in connection with unrelated allegations that witnesses in
the investigation received payments or other things of value in exchange for
their testimony;”? (2) petitioned for disclosure of the grand jury transcripts and
exhibits from Mr. Shaheen’s investigation conducted in the Western District of
Arkansas;’* and (3) ultimately, having obtained the report (but not the grand jury
materials)—over the Independent Counsel’s objection—f{rom former independent
counsel and federal judge Arlin Adams,” withdrew the petition and asked Judge
Nangle to determine whether an ethics investigation was warranted based on the
available materials.”®

Chief Judge Wright and Judge Reasoner, while concurring in the filing of a
petition for grand jury materials, declined to “sign Judge Wilson’s brief.””” When
the judges withdrew their petition for grand jury materials and instead moved for
an ethics investigation based on already available materials, only Judges Wilson,
Woods, and Moody filed the motion;” Judges Wright and Reasoner, while con-
curring in the request, filed a separate concurring petition expressing their reluc-
tance to join in the majority’s specific allegations of misconduct.” Judge Howard
recused himself, and Judge Eisele did not participate in the motion.®

Judge Nangle’s ruling reflected that he “read and studied and re-read and
restudied” the motion of Judges Wilson, Woods, and Moody, and its exhibits; the
concurring motion of Chief Judge Wright and Judge Reasoner; the Independent
Counsel’s response and all exhibits; Mr. Shaheen’s report; the withdrawn petition
for disclosure of grand jury materials; the Independent Counsel’s response; and
“a11 Eastern District of Arkansas and Eighth Circuit Court of Appeals rulings
related to this question and all applicable case law.”®! On the basis of that consid-
eration, he denied the motion as having “no basis.”#

1Id. at 2.

72 Brief in Support of Petition for Disclosure of Grand Jury Testimony at 1-2, In re: Petition for
Disclosure of Grand Jury Testimony, Civ. No. GJ-99-24 (W.D. Ark. Nov. 12, 1999) (under seal).

73 Petition for Disclosure of Grand Jury Testimony at 1-3, In re: Petition for Disclosure of Grand
Jury Testimony, Civ. No. GJ-99-24 (W.D. Ark. Nov. 12, 1999) (under seal).

74 ]d.

75 Judge Adams had been appointed with former federal judge Charles Renfrew to oversee Mr.
Shaheen’s investigation.

76 See Motion at 9-10, In re: Petition for Disclosure of Grand Jury Testimony, Civil. No. GJ-99-24
(W.D. Ark. Feb. 4, 2000) (under seal) [hereinafter “Motion”].

77 Mem. from Susan Webber Wright, Chief Judge of the United States District Court, to William
R. Wilson Jt., United States District Judge (Nov. 8, 1999).

78 Motion, supra note 76, at 10.

79 See Concurring Petition, In re: Petition for Disclosure of Grand Jury T estimony, Civ. No. GJ-99-24
(W.D. Ark. Feb. 4, 2000) (under seal).

80 Motion, supra note 76, at 10.

81 Order at 1-2, In re: Petition for Disclosure of Grand Jury Testimony, Civ. No. GJ-99-24 (W.D. Ark.
May 22, 2000) (under seal).

82Id. at 2.
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VI. The Courts Ruled in
Every Case that the
Independent Counsel and
the Grand Jury Were
Entitled to Evidence from
White House Employees.

he Independent Counsel repeatedly faced invalid assertions of legal privi-

leges that were either well recognized but unavailable under the circum-

stances or previously unrecognized. In the Iran-Contra investigation, Presi-
dent Ronald Reagan waived all claims to executive privilege and attorney-client
privilege.® In the investigation of President Jimmy Carter, he too waived all priv-
ileges.¢ The assertion of privileges in this investigation required substantial litiga-
tion, including appellate litigation in the Supreme Court, and caused substantial
delays in obtaining the testimony of government employees, including law
enforcement officers, significantly increasing the costs of the investigation. In
every case, the courts found that the grand jury was entitled to the evidence
claimed to be shielded by privilege.

A. Privilege Litigation.

During the initial stages of the Lewinsky investigation, Bruce Lindsey (then
Assistant to the President and Deputy Counsel), Sidney Blumenthal (then Assis-
tant to the President),® and Nancy Hernreich (then Deputy Assistant to the

8 See Peter J. Wallison, Clinton’s Claim of Privilege Is A Crime, Wall St. J., Oct. 19, 1998 at A26
(stating that “Presidents have routinely waived executive privilege and attorney-client privilege when
they had no objection to disclosing the information involved. President Reagan waived both [execu-
tive and attorney-client privilege] in the Iran-Contra matter, without adverse effect on the privileges
themselves”); see also Final Report of the Independent Counsel for the Iran/Contra Matter, Vol. III at
704 (comments of former President Ronald Reagan).

8 Paul Curran, Answer the Questions, Mr. President, Wall St. J., June 4, 1998 at A18 (contrasting
President Carter’s public pledge to cooperate and his subsequent conduct, including raising no claims of
privilege, with President Clinton’s public pledge to cooperate and his subsequent claims of privilege).

8 Lindsey testified before the grand jury on November 20, 1997, February 18 and 19, March 12,
and August 28, 1998.

8 Blumenthal testified before the grand jury on February 26, June 4, and June 25, 1998.
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President and Director of Oval Office Operations)?” asserted executive privilege
before the grand jury.® The staff members asserted the privilege despite former
White House Counsel Lloyd Cutler’s 1994 written opinion that the Administration
would not invoke executive privilege in cases involving personal wrongdoing by
any government official.® Lindsey, Blumenthal, and Hernreich’s assertion of execu-
tive privilege to avoid answering questions* forced the Independent Counsel to file
motions to compel each respective witness’s testimony before the grand jury.’!

Immediately prior to a March 20, 1998 hearing on the motion to compel,
the White House—without explanation—dropped its executive privilege claim as
to Hernreich.®2 On May 1, 1998, Chief Judge Johnson granted the government’s
motions to compel Lindsey and Blumenthal to testify before the grand jury,”
expressly rejecting the White House’s assertions of executive privilege, attorney-
client privilege, and work product protection.”

On July 27, 1998, the D.C. Circuit affirmed Chief Judge Johnson'’s order
with respect to denying Lindsey’s claim of “government” attorney-client privilege
and rejected the White House’s claim of “personal” attorney-client privilege.>
Accordingly, the court of appeals affirmed Chief Judge Johnson’s order com-
pelling Lindsey to testify before the grand jury.”

On August 4, 1998—months after President Clinton had withdrawn his
prior claim of executive privilege—White House Special Counsel Lanny Breuer
appeared before the grand jury and invoked executive privilege.®” Breuer refused

87 Hernreich testified before the grand jury on February 25 and 26, March 26 and 31, and June
16, 1998.

88 The President also invoked executive privilege with respect to the testimony of White House
counsels Cheryl Mills and Lanny Breuer. See, e.g., Mills 8/11/98 GJ at 71-73; Breuer 8/4/98 GJ at 22-23.

8 Lloyd N. Cutler, White House Counsel, Legal Opinion (Sept. 28, 1994).

% See, e.g., Lindsey 2/18/98 GJ at 45-48 (Lindsey also asserted attorney-client privilege and
work-product protection); Blumenthal 2/26/98 GJ at 10-13; Hernreich 2/25/98 GJ at 37-38.

91 See Motion to Compel Bruce R. Lindsey to Testify, In re: Grand Jury Proceedings, Misc. No.
98-95 (D.D.C. Mar. 6, 1998); Motion to Compel Sidney Blumenthal to Testify, In re: Grand Jury Pro-
ceedings, Misc. No. 98-96 (D.D.C. Mar. 6, 1998), and Motion to Compel Nancy Hernreich to Testify, In
re: Grand Jury Proceedings, Misc. No. 98-97 (D.D.C. Mar. 6, 1998).

92 See Tr. at 7-10, In re: Grand Jury Subpoenas to Bruce Lindsey, Sidney Blumenthal, and Nancy Hern-
reich, Misc. Nos. 98-095, 98-096, and 98-097 (D.D.C. Mar. 20, 1998). Hernreich later acknowledged
that the executive privilege was not hers to assert, withdrew any prior attempt to assert it, and agreed
to testify. See Hernreich 3/26/98 GJ at 3-8. Before the grand jury, Hernreich ultimately testified: “I am
now free to answer questions about those conversations.” Id. at 3-4.

The assertion of executive privilege for Hernreich, an assistant who managed the secretarial
work for the Oval Office, was frivolous. See Hernreich 2/25/98 GJ at 5-7. At the time that President
Clinton was invoking executive privilege for one assistant, another assistant (Betty Currie) had
already testified extensively. See Currie 1/27/98 GJ at 1-88. Even though the White House withdrew
this claim, such an invocation caused a needless, but substantial, expenditure of litigation resources
and delay of the grand jury process.

93 Order, In re: Grand Jury Proceedings, Misc. Nos. 98-095, 98-096 and 98-097 (D.D.C. May 1,
1998).

9 See Mem. Opinion, In re: Grand Jury Proceedings, Misc. Nos. 98-095, 98-096 & 98-097 (D.D.C.
May 1, 1998).

9 See In re: Bruce R. Lindsey (Grand Jury Testimony), 158 F.3d 1263 (D.C. Cir. 1998). The D.C. Cir-
cuit affirmed Chief Judge Johnson’s May 1, 1998 order with respect to denying Lindsey’s claim of
attorney-client privilege and work product protection; however, the court held that the President
could use Lindsey as an intermediary between himself and his private counsel, and that when he
acted merely as an intermediary, the President’s attorney-client privilege in communication with pri-
vate counsel would apply to Lindsey’s role as mere intermediary. Id. at 1280-82.

9 In re: Lindsey, 158 F.3d. 1263 (D.C. Cir. 1998).

97 Breuer 8/4/98 GJ at 96-97, 108-09.
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to answer questions about whether the President told him about his relationship
with Lewinsky or whether they had discussed the gifts President Clinton had
given to Lewinsky.*® On August 11, 1998, Chief Judge Johnson denied the execu-
tive privilege claim and ordered Breuer to testify.?

That same day, Deputy White House Counsel Cheryl Mills appeared before
the grand jury and also repeatedly asserted executive privilege at President Clin-
ton’s direction.!® The privilege was asserted not only for Mills’s communications
with the President, senior staff, and staff members of the White House Counsel’s
Office, but also for Mills’s communications with private lawyers for the President,
private lawyers for grand jury witnesses, and Betty Currie.10!

When President Clinton testified before the grand jury on August 17, 1998,
attorneys for this Office—at the grand jury’s request—asked the President about
his assertions of executive privilege and why he had withdrawn the claim before
the Supreme Court.!%2 The President replied:

I didn't really want to advance an executive privilege claim in this case
beyond having it litigated, so that we, we had not given up on princi-
pal [sic] this matter, without having some judge rule on it....I strongly
felt we should not appeal your victory on the executive privilege issue.103

Notwithstanding this testimony, four days later, on August 21, 1998, the
President filed a notice of appeal with respect to the executive privilege claim for
Lanny Breuer, which Chief Judge Johnson had denied ten days earlier.%¢ The
President also asserted executive privilege when Bruce Lindsey appeared again
before the grand jury on August 28, 1998—even though the President had
dropped the claim of executive privilege for Lindsey while the case was pending
before the Supreme Court in June.10

B. Secret Service “Protective Function” Privilege.

In addition to the President’s and his staff’s spurious claims of executive
privilege and attorney-client privilege, the Secretary of the Treasury, with the full
support of the Department of Justice, including the Solicitor General of the
United States, claimed that the United States Secret Service (“Secret Service”)—a
federal law enforcement agency obligated by statute to cooperate in federal crimi-
nal investigations'®—could shield its agents from giving testimony to a federal
grand jury under a privilege referred to as the “protective function” privilege. The
Independent Counsel sought the testimony from the President’s Secret Service
detail in an effort to obtain evidence from individuals who were likely to have

% Id. at 96-97, 108-09.

 Mem. Order, In re: Grand Jury Proceedings, Misc. No. 98-278 (D.D.C. Aug. 11, 1998).

100 Mills 8/11/98 GJ at 53-54.

101 Id. at 53-54, 64-66, 71-74, 77-78.

102 Clinton 8/17/98 GJ at 167.

103 Jd. (emphasis added).

10¢ Notice of Appeal, In re: Grand Jury Proceedings, Misc. No. 98-278 (D.D.C. Aug. 21, 1998).

19 Lindsey 8/28/98 GJ at 4-8. The Independent Counsel did not move to compel Lindsey’s tes-
timony due to the impending September 9, 1998 referral of information to the United States House of
Representatives.

106 28 U.S.C. § 535(b).
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been in a position to observe critical events relating to the conduct under investiga-
tion.1” The Secretary of the Treasury’s assertion of the previously unknown “pro-
tective function” privilege resulted in the refusal of active Secret Service agents to
answer questions before a grand jury in an ongoing criminal investigation.'®

On April 10, 1998, the Independent Counsel moved to compel members of
the Secret Service to testify before a grand jury in the District of Columbia about
observations and communications involving Monica Lewinsky and the
President.!?® The Department of Justice argued that the Secretary of the Treasury,
as the cabinet officer who oversees the Secret Service, had asserted the “protective
function” privilege.!’® They argued that this privilege shielded from disclosure
any “information learned by Secret Service agents and officers while performing
protective functions in physical proximity to the President where the informa-
tion would tend to reveal the President’s contemporaneous activities.” !

On May 22, 1998, Chief Judge Johnson granted the motion to compel.!*?
She concluded that no such protective function privilege existed.!'3 The court
recognized that the protective function privilege has no history in federal law
and that the Secret Service has, in fact, “testiffied] in judicial and non-judicial
proceedings with respect to President Nixon’s taping system and John Hinckley’s
attempted assassination of President Reagan.”!* The court found “that the Secret
Service’s own history, the lack of any constitutional support for the claimed privi-
lege and the federal case law regarding newly asserted privileges under [Fed. Rules
Evid.] Rule 501 all weigh against recognizing the privilege.” 13

The Secretary of the Treasury immediately appealed the decision to the D.C.
Circuit where the appeal was briefed and argued by the Department of Justice
and filed on behalf of Attorney General Reno.''¢ Amici Curiae former Attorneys
General of the United States William P. Barr, Griffin B. Bell, Edwin B. Meese, and
Richard L. Thornburgh opposed the Secretary of the Treasury’s position.'’
Although former President George Bush supported the assertion of the privilege,
former Presidents Carter and Ford did not.1® On July 7, 1998, finding that recog-

107 For example, on the issue of whether Lewinsky and the President were “alone,” the Secret
Service officers’ and agents’ testimony confirming that they were in fact alone on numerous occa-
sions was authoritative and incontrovertible. See, e.g., Ferguson 7/17/98 GJ at 23-35 (alone for
approximately 45 minutes); Ferguson 7/23/98 GJ at 18-24; Bordley 8/13/98 GJ at 19-30 (alone for
approximately 30 to 35 minutes); Garabito 7/30/98 GJ at 25-32; Byrne 7/30/98 GJ at 7-12, 29-32
(alone for 15 to 25 minutes); Muskett 7/21/98 GJ at 9-13, 22-32 (alone on Easter Sunday 1996). See
also Fox 2/17/98 GJ at 19-20, 31, 33-37, 42, 49-50, 60-61, 66-67; see also Referral to the United States
House of Representatives Pursuant to 28 U.S.C. § 595(c) Submitted by the Office of the Independent
Counsel at 35 (Sept. 9, 1998) (discussing corroborative aspects of Officer Fox’s testimony).

108 See In re: Grand Jury Proceedings, Misc. No. 98-148 (NHJ), 1998 WL 272884, at *1 (D.D.C.
1998).

109 See id. at *1.

110 See id. at *4.

11 Jd. at *1.

112 See id. at *6.

113 See id. at *S.

114 Id. at *3.

115 Id

116 See In re: Sealed Case, 148 F.3d 1073, 1074 (D.C. Cir. 1998).

17 .- see also Brief of the Amici Curiae in Opposition to the Proposed “Protective Function”
Privilege at 4-7, In re: Sealed Case, 148 F.3d 1073 (D.C. Cir. 1998) (No. 98-148 (NHJ)) (reflecting iden-
tity and interest of Amici Curiae former Attorneys General of the United States).

18 Jd. at 1075-77.
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nition of the privilege “depends entirely upon the Secret Service’s ability to estab-
lish clearly and convincingly both the need for and the efficacy of the proposed
privilege,”!” a unanimous panel of the D.C. Circuit held: “We do not
think.. . that the Secret Service has shown with...compelling clarity. .. that fail-
ure to recognize the proposed privilege will jeopardize the ability of the Secret
Service effectively to protect the President.”'20 Accordingly, the D.C. Circuit
affirmed the district court’s decision denying recognition of the privilege.12!

The Secretary of the Treasury, again through the offices of the Department
of Justice, sought a stay of the district court’s order pending the filing and dispo-
sition of a petition for a writ of certiorari in the Supreme Court.?2 The district
court and court of appeals denied the stay.’?* The Secretary of the Treasury, repre-
sented by the Solicitor General, then filed a petition for certiorari.?¢ Chief Justice
William H. Rehnquist, acting as the Circuit Justice for the D. C. Circuit, denied
an application for a stay pending disposition of the petition.’?s On November 9,
1998, the Supreme Court denied certiorari.!26

The rejection of the protective function privilege by the D.C. Circuit
delayed by more than three months the receipt of testimony from Secret Service
agents and officers and resulted in even further litigation ending in the Supreme
Court nearly six months after the original assertion of the privilege.

C. Attorney-Client Privilege (Crime-Fraud).

On February 2 and 9, 1998, a grand jury in the District of Columbia issued
two subpoenas to attorney Francis D. Carter.’?” The grand jury sought to obtain
evidence from Lewinsky’s lawyer during the time she prepared and filed a false
affidavit in the Jones v. Clinton lawsuit.'?® The subpoenas requested that Carter
testify and turn over certain documents related to his representation.!?® Carter
moved to quash the subpoenas under a number of privileges.!30

In an unpublished order, Chief Judge Johnson rejected Carter’s arguments
that attorney-client privilege and work product immunity would justify his refusal
to comply with the subpoena.’*! The court held that the crime-fraud exception to
these doctrines applied because “Ms. Lewinsky consulted Mr. Carter for the

19 Jd. at 1076.

120 Id

121 See id.

122Emergency Motion for a Stay and an Order Under the All Writs Act Pending Disposition of
Petition for Rehearing In Banc, In re: Sealed Case, No. 98-3069 (D.C. Cir. July 15, 1998).

123 Mem. Order, In re: Grand Jury Proceedings, Misc. No. 98-148 (D.D.C. July 16, 1998); Order, In
re: Sealed Case, No. 98-3069 (D.C. Cir. July 16, 1998).

124 Petition for a Writ of Certiorari, Rubin v. United States, No. 98-93 (July 1998).

125 Opinion, Rubin v. United States, No. 98-93 (July 17, 1998).

126 See Rubin v. United States, 525 U.S. 990, 119 S.Ct. 461 (1998). Justice Ginsburg dissented from
the denial of certiorari, asserting the Supreme Court should act as the “definitive judicial arbiter in
this case.” Id. Justice Breyer also dissented from the denial of certiorari, stating the Supreme Court
should hear the case because of the importance of the President’s physical security in our system of
government. See id. at 990, 119 S.Ct. at 462. The D.C. Circuit later denied the suggestion for rehearing
en banc. In re: Sealed Case, 129 F.3d 637 (D.C. Cir. 1997).

127 See In re: Sealed Case, 162 F.3d 670, 672 (D.C. Cir. 1998) (per curiam).

128 See id.

129 See id.

130 See id.

131 See id. at 673 (describing the district court’s decision).
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purpose of committing perjury and obstructing justice and used the material he
prepared for her for the purpose of committing perjury and obstructing justice.” '3
The court directed Carter to comply with the subpoenas except to the extent that
his compliance would “disclose materials in his possession that may not be
revealed without violating Monica S. Lewinsky’s Fifth Amendment rights.” 33

Lewinsky, Carter, and the Independent Counsel all appealed the district
court’s order.13¢ The D.C. Circuit agreed with the Independent Counsel’s position
that full compliance with the grand jury’s subpoenas did not implicate Lewin-
sky’s Fifth Amendment rights.13s The D.C. Circuit remanded the case to the dis-
trict court,!36 and Carter subsequently testified and turned over the requested
materials.'¥’

132 [d. (internal quotation marks omitted).
133 [d. (internal quotation marks omitted).
134 See id.

135 See id. at 675.

136 See id.

137 See, e.g., Carter 6/18/98 GJ at 6.
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VII. The Independent o
Counsel’s Announcement

of His Findings and

Conclusions in the Madison
Guaranty/Whitewater

Investigation Was Entirely

Lawful and Appropriate.

n August 31, 2000, United States Senator Carl Levin charged that the
Independent Counsel would be “defying the law” by announcing his
findings and conclusions in the Whitewater/Madison Guaranty investiga-
tion.!3® On September 7, 2000, Senator Levin addressed the charge that such an
announcement would violate the independent counsel statute in letters to the
Special Division and to the Attorney General.!®® He also made a statement on the
floor of the United States Senate charging that the disclosures, which he claimed
to consist of material in the final report, were subject to lawful disclosure only by
order of the Special Division.140
In a September 8, 2000 letter, the Independent Counsel responded that Sen-
ator Levin’s charge was unjustified because the Independent Counsel’s public
statement was not a portion of a final report and because the U.S. Attorneys’
Manual expressly authorizes public statements about matters that “‘have already
received substantial publicity.’”14! The Special Division and the Attorney General,
charged with oversight of the Independent Counsel, expressly declined to take
any action despite Senator Levin’s request that they do so.142

138 Press Release, Statement of Senator Carl Levin, (D-MI) on Independent Counsel Robert Ray’s
Intention to Release His Conclusions in the Whitewater Matter (Aug. 31, 2000).

139 Letter from Carl Levin, United States Senate Committee on Governmental Affairs, to Robert
W. Ray, Office of the Independent Counsel (Sept. 7, 2000).

140146 Cong. Record $8274 (daily ed. Sept. 8, 2000) (statement of Senator Levin).

141 Letter from Robert W. Ray, Independent Counsel, to the Honorable Carl Levin, United States
Senator 3 (Sept. 8, 2000).

142 Letter from Judge David B. Sentelle to Senator Carl Levin (Sept. 7, 2000); Letter from Robert
Raben, Assistant Attorney General, Office of Legislative Affairs, to Senator Carl Levin (Jan. 9, 2001)
(declining to take any further action and acknowledging that (1) no report had been filed, (2) the
announcement was generally limited to publicly disclosed matters, (3) the subjects were exonerated
in the announcement, and (4) “the Department necessarily should accord Mr. Ray a significant degree
of independence and deference on matters within his jurisdiction”).
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VIII. Conclusion

right to withhold evidence ultimately were rejected. Nevertheless, the

many attacks that accumulated during the course of the investigation had
a substantial impact on the prompt completion of this Office’s work, delaying in
some cases for months access to available evidence. Responding to these allega-
tions and claims also increased substantially the expense of this investigation,
but it was essential to do so in order for the Independent Counsel to fulfill the
mandates sought by the Attorney General and conferred by the Special Division.
The Independent Counsel’s prosecutorial decisions could not have been appro-
priately made unless the investigation and the grand jury had access to all rele-
vant evidence. Moreover, it was imperative that this Office defend itself against

The allegations of professional and other misconduct and the claims of a

unfounded allegations of misconduct. Public confidence in the integrity of the-

prosecutorial decisions of the Independent Counsel demanded nothing less.
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Appendix D

The White House’s Non-Compliance
With Subpoena Requests for Electronically
Maintained Documents




In re: Madison Guaranty Savings & Loan regarding matters commonly

referred to as Madison Guaranty/Whitewater,! the White House had failed
to produce all documents called for by the Office of the Independent Counsel
(“OIC”) pursuant to grand jury subpoenas. Since then, additional documents
have been produced. Following the decision not to prosecute President Clinton
described in the body of this Final Report, this Office informed the White House
and others that document production could cease and that the OIC’s e-mail
investigation was concluded. This Appendix describes the final status of the
White House’s production of electronically maintained documents.

g s of the date of the filing of the Final Report of the Independent Counsel

A. The Office of the Independent Counsel
Concluded Its Investigation Regarding the
White House’s Failure to Properly Search
Electronic Records in Compliance with
Lawfully Issued Subpoenas.

As noted in the Madison Guaranty/Whitewater Final Report, this Office ini-
tiated an investigation as a result of the White House’s failure to notify this
Office of the problems experienced with its computer system and its inability to
certify that all responsive documents to lawfully issued subpoenas had been pro-
duced.? This Office concluded that the White House's failure to search all records
within its care, custody, and control, in response to lawfully issued subpoenas,
could be divided into seven categories:

1.  Failure to search reconstructed e-mail for the time period of
January 1993 through June 1994;

2.  Failure to search incoming e-mails to 526 users for the time
period of August 1996 through November 1998;

3.  Failure to search incoming e-mails of approximately 200 users
for the time period of November 1998 through May 1999;

4.  Failure to search over 600 backup tapes of former employees’
hard drives;

5. Failure to search incoming e-mail from the Office of the U.S.
Trade Representative, White House Military Office, White
House Access and Visitor Entry System (“WAVES”), and any
uset of the All-in-One system;

6. Failure to search a correspondence database system known
as Quorum; and

! Final Report of the Independent Counsel In re: Madison Guaranty Sav. & Loan Ass’n (filed Mar.
2, 2001) (reporting on James B. McDougal'’s, President William J. Clinton'’s, and Hillary Rodham Clin-
ton’s relationships with Madison Guaranty Savings & Loan Association, Capital Management Ser-
vices, Inc., and Whitewater Development Corporation) [hereinafter “Madison Guaranty/Whitewater
Final Report”].

2 Madison Guaranty/Whitewater Final Report, supra note 1, Vol. III, app. 3 at iii.
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7.  Failure to search the internal e-mail system in the Executive
residence.

As of the time of the filing of the Madison Guaranty/Whitewater Final
Report, all responsive documents had not been received from the White House.
By agreement with the President, this Office, on January 19, 2001, declined pros-
ecution, with prejudice, “of all matters within the January 16, 1998 jurisdictional
mandate,” which remained open at that time.?

1. Reconstructed E-mails for January 1993 through
July 1994.

As noted in the Madison Guaranty/Whitewater Final Report, the White
House developed the Automated Records Management System (“ARMS”) in July
1994.¢ Upon learning that reconstructed e-mails from the time period January
1993 through July 1994 had not been searched in compliance with its outstanding
subpoenas, this Office insisted upon an immediate search of all e-mails prior to
July 1994 and the production of records responsive to subpoenas issued in con-
nection with the Travel Office investigation, the investigation into the removal of
documents from Deputy White House Counsel Vincent W. Foster Jr.’s (“Foster”)
office following his suicide; and the Madison Guaranty/Whitewater investigation.’
Since the filing of the Madison Guaranty/Whitewater Final Report, no additional
documents have been received in connection with the Travel Office investigation,
29 additional documents have been received in connection with the Foster inves-
tigation, and 80 additional documents have been received in connection with the
Madison Guaranty/Whitewater investigation.¢ After conducting a review of these
responsive documents, the Independent Counsel concluded there was no need to
alter any previous findings or conclusions.

2. The Mail2 and User-D Problems that Prevented
E-mails from Being Records Managed.

As noted in the Madison Guaranty/Whitewater Final Report, two configura-
tion errors prevented two categories of incoming e-mails from being recorded in
ARMS for a period of time.” The Office of the Independent Counsel and the
Department of Justice Campaign Finance Task Force entered into an agreement
with the Executive Office of the President that allowed investigators access to,
among other things, a limited number of Executive Office of the President
backup tapes containing e-mail.® By January 19, 2001, the joint review by the
Campaign Finance Task Force and this Office had resulted in the production of

3 Letter from Robert W. Ray, Independent Counsel, to David E. Kendall, Attorney for William
Jefferson Clinton (Jan. 19, 2001). See Order, In re: Madison Guaranty Sav. & Loan Ass’n, No. 94-1 (D.C.
Cir. [Spec. Div.], Jan. 16, 1998).

4 Madison Guaranty/Whitewater Final Report, supra note 1, Vol. I, app. 3 at iii-iv.

5 Id. at iv—vi.

6 See id.

71d. at vi.

8 Id. at xiv. Upon application of the Executive Office of the President on January 19, 2001, the
Honorable Royce C. Lamberth, United States District Judge for the District of Columbia, authorized the
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956 responsive documents. The White House also began a search of the remain-
ing restored backup tapes using limited search terms provided on December 14,
2000.° At the conclusion of the investigation, the Executive Office of the Presi-
dent had provided 6,971 documents responsive to these search terms.

3. The Searches of Hard Drives of Former Employees.

The Madison Guaranty/Whitewater Final Report detailed that hard drives of
former employees were not routinely searched in response to subpoenas. The
Independent Counsel requested, and ultimately received on November 15, 2000,
all databases showing when the hard drives of former employees were backed up
and then reallocated to other employees.'® The Office of the Independent Coun-
sel requested and received reallocation tapes of Monica Lewinsky on December
27, 2000.1* The Independent Counsel declined prosecution of President Clinton
prior to review of the Lewinsky reallocation tapes.

4. E-mail from the Quorum System and the Executive
Residence.

The Office of the Independent Counsel provided limited search terms to the
Executive Office of the President to be used in searching the restored backup
tapes of the Quorum System and the Executive residence.’? These terms were lim-
ited to those relevant to the Lewinsky investigation.!? A search of these databases
revealed 248 responsive documents; none of these documents had significant
probative value.

EOP to release custody of certain backup tapes to the National Archives. These tapes included all backup
tapes of e-mails, departed employee hard drives, and Quorum tapes of interest to the OIC. Order, Cara
Leslie Alexander v. Federal Bureau of Investigation, Nos. 96-2123, 97-1288 (D.D.C. Jan. 19, 2001).

° Letter from Julie F. Thomas, Chief Associate Independent Counsel, to Gregory S. Smith, Asso-
ciate Counsel to the President (Dec. 14, 2000).

10 Letter from Michael K. Bartosz, General Counsel Office of Administration, Executive Office of
the President, to Julie F. Thomas, Chief Associate Independent Counsel (Nov. 15, 2000).

11 Letter from Gregory S. Smith, Associate Counsel to the President, to Julie F. Thomas, Chief
Associate Independent Counsel (Dec. 27, 2000).

12 Letter from Julie F. Thomas, Chief Associate Independent Counsel, to Gregory S. Smith, Asso-
ciate White House Counsel (Dec. 14, 2000); Letter from Gregory S. Smith, Associate White House
Counsel, to Julie F. Thomas, Chief Associate Independent Counsel (Dec. 27, 2000).

13 Letter from Julie F. Thomas, Chief Associate Independent Counsel, to Gregory S. Smith, Asso-
ciate White House Counsel (Dec. 14, 2000); Letter from Gregory S. Smith, Associate White House
Counsel, to Julie F. Thomas, Chief Associate Independent Counsel (Dec. 27, 2000).
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B. The Independent Counsel Declined to
Prosecute Allegations of Threats Made to
Northrop Grumman Employees to Conceal
the E-mail Problem.

This Office considered allegations that threats were made to Northrop
Grumman Corporation employees to prevent public disclosure of the failure to
search thousands of e-mails. The Independent Counsel found insufficient evi-
dence upon which to support any charge within its jurisdiction.

1. Witnesses Differed on the Nature of the
Alleged Threats.

As detailed in the Madison Guaranty/Whitewater Final Report, the witnesses
disagreed as to the nature and tone of the conversations they had with Laura L.
Crabtree (later married and referred to as Laura Callahan), Branch Chief for Desk-
top Systems, and Mark Lindsay, General Counsel for the White House Office of
Administration, General Counsel.!* No witness reported that they were told to lie
to investigators or felt they were prevented from reporting matters to the appro-
priate law enforcement officials.!s

2. There Was No Substantial Evidence that Senior
White House Officials Unlawfully Prevented
Northrop Grumman Employees from Providing
Information to Investigators.

The Independent Counsel found no substantial evidence that senior White
House officials unlawfully prevented Northrop Grumman employees from pro-
viding information in any criminal investigation. Stephen O. Hawkins, formerly
a supervisor with LOGICON, a division of Northrop Grumman, was supervising
the Northrop Grumman contract at the White House in June 1998.1¢ He stated he
first became aware of the Mail2 problem and the requests for confidentiality
being made of his employees when he received a complaint from James Wright,
the Contracting Officer’s Technical Representative, that Northrop Grumman
employees might have been working outside the scope of their contract.!”
Hawkins quickly determined that his employees were indeed working on a proj-
ect about which he had no knowledge and within a day met with Mark Lindsay.!8
Hawkins described his meeting with Lindsay as intimidating but not
threatening.!’® Hawkins explained to Lindsay that Northrop Grumman employ-
ees, as subcontractors, could only perform work that had been approved by the
Contracting Officer’s Technical Representative or the Contracting Officer.?’ While

14 Madison Guaranty/Whitewater Final Report, supra note 1, Vol. III, app. 3 at xx-xxv.
15 Id.

16 Hawkins 4/19/00 Int. at 1-2.

7 ]d.

18 Jd. at 2-3.

9 [d. at 3.

20 1d.
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Lindsay was angered by these restrictions, Hawkins said Lindsay never threatened
him.?! Shortly after this confrontation, Hawkins told his employees to stop their
efforts on work outside the scope of the contract.??> There was no substantial evi-
dence that any employee was prevented from speaking with criminal investiga-
tors. There also was no substantial evidence that any employee was asked to
tamper with or destroy e-mails in the course of the restoration project or other-
wise to obstruct justice.

C. The White House’s Failure to Produce All
Relevant Documents Concerning Foster.

As noted in the Madison Guaranty/Whitewater Final Report, this Office
delivered reallocation tape #554, listed as a backup tape of Foster’s hard drive, to
the FBI's Computer Analysis Recovery Team (“FBI CART”) on November 16,
2000.2 Forensic analysis of the tape by the FBI CART team revealed no evidence
of tampering with the tape and that the tape contained 80 separate backup vol-
umes of computer media.?* The review of the contents of both this backup tape
and the Pinnacle Optical Disk? resulted in the production of responsive docu-
ments. None of the documents caused the Independent Counsel to alter any pre-
vious findings regarding Foster’s death or the handling of documents from Fos-
ter’s office after his death.

The White House explained the reappearance of the tape as follows:

On the morning of November 15, Sharon Whitt, the Contracting Offi-
cer’s Technical Representative for the EOP’s Tape Restoration Project
(“TRP”), notified [Michael Bartosz] that she might have located Tape
554. Ms. Whitt had recently undertaken a search for Tape 554 follow-
ing a conversation with Greg Smith regarding the EOP’s previous
unsuccessful efforts to locate the tape. In conducting her search, Ms.
Whitt identified an entry in the Tape Restoration project Media Inven-
tory which appeared to describe Tape 554.26

Specifically, Whitt located an entry and ultimately the tape which had been
mislabeled as Item 6276 “bearing the front label "‘WHO 9/3/97 554."”%7 The Exec-
utive Office of the President was unable to track the chain of custody of the tape
between August 7, 1995 and its discovery on July 17, 2000.28 The Independent
Counsel was unable to develop any additional information about the handling of
the tape.

21 4.

22]d. at 4.

23 Madison Guaranty/Whitewater Final Report, supra note 1, Vol. III, app. 3 at xxxvii.

2¢ Federal Bureau of Investigation Laboratory Report at 1-2, CART attachment at 1 (Jan. 23,
2001).

25 See Madison Guaranty/Whitewater Final Report, supra note 1, Vol. III, app. 3 at xvii-xviii,
XXXVi-XXXVii.

26 Letter from Michael K. Bartosz, General Counsel Office of Administration, Executive Office of
the President, to Julie F. Thomas, Chief Associate Independent Counsel (Jan. 19, 2001).

27 Id.

28 See id. at 2; see also Madison Guaranty/Whitewater Final Report, supra note 1, Vol. II, app. 3
at xxxiii.
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Conclusion

tiary basis to support criminal charges against any persons involved in the

White House’s failure to produce electronically maintained documents in
response to grand jury subpoenas issued during the course of this Office’s various
investigations. The allegations that witnesses were threatened to prevent disclo-
sure to this or other investigations were unsubstantiated. Furthermore, given that
there was no substantial evidence that electronic records had been intentionally
withheld and that this Office’s review to date of electronic records that had previ-
ously not been produced had provided no evidence that would alter any previous
conclusion in any other matters, the Independent Counsel concluded that the
discovery of further probative evidence was unlikely and that further investiga-
tion was, therefore, unwarranted. The matter is now closed.

The Independent Counsel concluded that there was no substantial eviden-
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Appendix E

Financial Information Regarding the
Office of the Independent Counsel for
the Period August 5, 1994 to March 31, 2001
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his Appendix reflects the Office of the Independent Counsel’s (“OIC”) total

expenses estimated by major areas of investigation. It also presents a State-

ment of Expenses, describing the total expenses and categories of each
expense. The costs for each investigation were arrived at by estimating the per-
centage of each employee’s work performed over the years on various investiga-
tions, and then allocating salary, overhead, and other expenses proportionately
based on that percentage estimate. Although an estimate only, this information is
still useful for assessing generally how resources were allocated among the many
investigations assigned to this Office.

From August 5, 1994 through March 31, 2001, this Office incurred expenses
of approximately $65 million.! This figure includes approximately $17 million
(26%) in costs incurred by federal agencies, but not reimbursed by this Office,
whose personnel were detailed to this Office. These agencies, and the costs they
incurred in support of this Office, are shown in the accompanying Statement of
Expenses. The remaining $48 million represents direct expenses this Office
incurred. Additionally, the Office projects an amount of $3.6 million will be
spent during the six month period from April 1 through September 30, 2001.2

The $65 million in expenses is allocated into eight categories. Seven of the
categories are major jurisdictional mandates or related matters assigned to this
Office by the United States Court of Appeals for the District of Columbia Circuit,
Division for the Purpose of Appointing Independent Counsels (“Special Divi-
sion”). The eighth category, protective services, represented such a substantial
expense of the Office that it is separately itemized. 3

Cost accounting by investigation or other functional category was neither
required by statute or regulation, nor performed by this Office. The approximate
allocations, by major category, are as follows:

1. In re: Madison Guaranty Sav. & Loan Ass’n

(regarding Whitewater and other matters)* ....................... $42,002,890
2. In re: Madison Guaranty Sav. & Loan Ass’n

(regarding the death of Vincent W. FosterJr.) ..................... $ 1,801,724

3. In re: William David Watkins and In re: Hillary Rodham Clinton
(a matter relating to the firing of the

White House Travel Office employees) .............. ... ... ..... $ 2,067,170
4. In re: Anthony Marceca and In re: Bernard Nussbaum

(relating to the FBI Filesmatter) ............c.cvuiuiiinenenen... $ 1,834,436
5. In re: Madison Guaranty Sav. & Loan Ass’n

(regarding Monica Lewinsky and others) ......................... $ 12,454,680
6. In re: Madison Guaranty Sav. & Loan Ass’n

(regarding Kathleen Willey, Julie Hiatt Steele,

and related matters) . .. .......itt it e e $ 1,975,440
7. In re: Madison Guaranty Sav. & Loan Ass’n

(regarding failure to produce electronic records (e-mail)) ............ $1,127,140
8. Protective services . .......... i e e $ 2,252,104

1 Offsetting a significant portion of these expenses were fines and restitution imposed by sen-
tencing judges as a result of OIC investigations, prosecutions, and litigation. A total of $9,119,113 was
imposed in criminal fines, civil penalties, assessments and restitution through March 2001. This fig-
ure represents 14% of the total costs of the investigation through March 2001.

2 The Office’s primary tasks from April through September 2001 will be to complete and submit
its required reports, transfer documents and files to the National Archives and Records Administration,

Continued—

Regarding Monica Lewinsky and Others

[i]

[i]

[iii]

135




Estimated Costs per Major Category

E-mail 2% Protective Services 3%
Willey 3%\

Monica Lewinsky 19%

FBI Files 2%

White House
Travel Office 3%

Foster Death 3%

Madison Guaranty/
Whitewater 65%

The Special Division could have appointed separate independent counsels
in each of these matters (excluding the protective services category). In assigning
these matters to Independent Counsel Starr, an undetermined but clear economic
advantage accrued: overhead or administrative expenses were less than if several
independent counsels had been appointed. The administrative structure estab-
lished for the initial (In re: Madison Guaranty Savings & Loan Association) investiga-

[iv] tion supported the requirements of the other investigations. Separate independent

and review attorneys’ fee petitions. Completing these statutorily mandated requirements may well
continue past September 2001. As of the date of filing this Report, the date of final closing of the
Office cannot be determined. A final accounting of the Office’s expenditures will be provided by the
GAO after the Office is closed.

3 Expenditures for protective services became significant as the Office received many serious
threats regarding the safety and security of Independent Counsel Kenneth Starr during the Lewinsky
investigation.

4 This investigation included not only Madison Guaranty Savings & Loan, Whitewater Develop-
ment Corporation, and Capital Management Services, and how James B. McDougal, William J. Clin-
ton, or Hillary Rodham Clinton related to those institutions, but also (i) conflicts of interest issues
relating to Rose Law Firm’s and Webster Hubbell’s representation of the Resolution Trust Corporation
and later the Federal Deposit Insurance Corporation; (ii) Webster Hubbell’s false statements to federal
authorities; (iii) Webster Hubbell’s billing practices while a partner at the Rose Law Firm; (iv) the
Department of Justice’s handling of the RTC’s criminal referrals regarding Madison Guaranty; (v) con-
tacts between the White House and the Department of Treasury regarding the RTC referrals; (vi) con-
sulting contract payments made to Webster Hubbell while he and President Clinton were under
investigation by this Office; (vii) circumstances relating to the disappearance and reappearance of the
Rose Law Firm billing records detailing certain of Mrs. Clinton’s legal activities while a partner at the
Rose Law Firm; (viii) federal tax law violations by Jim Guy Tucker, John Haley and William Marks; (ix)
federal currency transaction reporting violations involving the Perry County Bank; and (x) the
removal of documents from the White House office of former White House Deputy Counsel Vincent
Foster Jr. following his death. It was not possible to allocate expenditures among these unrelated,
though often overlapping matters.
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counsels would have required separate support structures such as office space,
support personnel, facilities, office equipment, and other overhead functions.

Much of the Office’s support structure and organization was inherited from
regulatory Independent Counsel Robert B. Fiske Jr. The Attorney General in
January 1994 appointed Mr. Fiske, and the Department of Justice (DOJ) estab-
lished an administrative structure for his office as part of the DOJ. Upon Inde-
pendent Counsel Starr’s appointment, the DOJ transferred that structure to the
OIC: office equipment, computer and telecommunications equipment, and sup-
plies were assigned to Independent Counsel Starr’s office. Additionally, many of
the telecommunications services and other administrative services used by regu-
latory Independent Counsel Fiske continued to be used by Independent Counsels
Starr and Ray. This avoided repeating startup expenditures and provided this
Office with DQJ’s telecommunications rates, which were significantly lower than
commercial phone rates.

Costs of the Office were reported and audited by the GAO in six month [v]
periods. The following bar chart depicts these costs for each period. The notes fol-
lowing the chart list principal OIC activities associated with each period:

Independent Counsel Starr/Ray

Total Costs by 6-Month Period
$8,000,000

7,000,000

6,000,000

5,000,000

4,000,000

3,000,000

2,000,000

1,000,000

0

9/94 3/95 9/95 3/96 9/96 3/96 9/97 3/98 9/98 3/99 9/99 3/00 9/00 3/01

B Direct Costs & Unriembursed Costs (Unaudited)

Audit Period Principal OIC Activities (Events as recorded in OIC Final
Reports: Madison Guaranty Savings & Loan Association,
Vincent W. Foster Jr., Travel Office, FBI Files, and Monica

Lewinsky)
Prior to First Indictments: David Hale, Charles Matthews, and
Audit Eugene Fitzhugh, 9/23/93.

Guilty pleas: David Hale, 3/22/94; Charles Matthews and
Eugene Fitzhugh, 6/23/94.

1. 8/5/94-9/30/94 Appointment of Kenneth W. Starr and transfer of Madison
Guaranty investigation from the Department of Justice to OIC,
8/5/94.
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2. 10/1/94 -3/31/95

Indictment: Neal T. Ainley, 2/28/95.

Guilty pleas: Robert W. Palmer, 12/5/94; Webster L. Hubbell,
12/6/94.

3. 4/1/95-9/30/95

Indictments: Jim Guy Tucker, William J. Marks, Sr., and John
Haley, 6/7/95; Jim Guy Tucker, James B. McDougal, and Susan
H. McDougal; 8/17/95.

Guilty pleas: Christopher V. Wade, 3/21/95; Neal T. Ainley,
5/2/95; Stephen A. Smith, 6/8/95; Larry Kuca, 7/13/95.

4. 10/1/95-3/31/96

Indictments: Herby Branscum Jr. and Robert M. Hill, 2/20/96.

Trial commenced: Jim Guy Tucker, James B. McDougal, and
Susan H. McDougal, 3/4/96.

Substantial litigation: Appeal to the United States Court of
Appeals for the Eighth Circuit from dismissal of Tucker tax case;
reversed in favor of OIC position 3/15/96 (United States v.
Tucker, 78 F.3d 1313 (8th Cir. 1996)).

5. 4/1/96 -9/30/96

Trial commenced: Herby Branscum Jr. and Robert M. Hill,
6/17/96.

Trial completed and convictions obtained: Jim Guy Tucker,
James B. McDougal, and Susan H. McDougal, 5/28/96.

6. 10/1/96 - 3/31/97

Substantial litigation: Appeal to the United States Court of
Appeals for the Eighth Circuit from order denying motion to
compel notes from meetings between Hillary Clinton and
White House Counsel over objection based on government
attorney-client privilege; reversed in favor of OIC position
4/9/97 (In re: Grand Jury Subpoena Duces Tecum, 112 F.3d 910
(8th Cir. 1997)).

7.  4/1/97 -9/30/97

Guilty plea: William J. Marks, Sr., 8/28/97.

Substantial litigation: Appeal from quashed subpoena for attor-
ney notes re Vincent W. Foster Jr.; reversed in favor of OIC posi-
tion, 8/29/97 (In re: Sealed Case, 124 E.3d 230 (D.C. Cir. 1997)).

8. 10/1/97 -3/31/98

Guilty pleas: Jim Guy Tucker and John Haley, 2/20/98.

Report: Court issued interim final report: In re: Death Investiga-
tion of Vincent W. Foster Jr., 10/10/97.

9. 4/1/98 - 9/30/98

Indictments: Webster L. Hubbell, Suzanna W. Hubbell, Michael
C. Schaufele, and Charles C. Owens, 4/30/98; Susan H.
McDougal, 5/4/98.

Report: Impeachment Referral forwarded to House of Represen-
tatives pursuant to 28 U.S.C. § 595(¢), 9/9/98.

Substantial litigation: Appeal to the United States Supreme
Court regarding Foster’s attorney’s notes; United States Court of
Appeals for the District of Columbia Circuit’s decision uphold-
ing subpoena reversed contrary to OIC position, 6/25/98 (Swi-
dler & Berlin v. United States, 524 U.S. 399 (1998)).
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Opposition to defendants’ motion to dismiss indictment in
Hubbell tax case; on 7/1/98 district court dismissed indictment
as beyond jurisdiction of OIC and also dismissed as to Hubbell
based on Fifth Amendment claim (United States v. Hubbell, 11 F.
Supp.2d 25 (D.D.C. 1998)).

Secret Service’s appeal to the United States Court of Appeals for
the District of Columbia Circuit from order compelling compli-
ance with subpoena for testimony; affirmed in favor of OIC posi-
tion, 7/7/98 (In re: Sealed Case, 148 F3d 1073 (D.C. Cir. 1998)).

Bruce Lindsey’s appeal to the United States Court of Appeals for
the District of Columbia Circuit from order compelling testi-
mony over objection based on government attorney-client privi-
lege; affirmed in favor of OIC position, 7/27/98 (In re: Bruce R.
Lindsey (Grand Jury Testimony), 148 F.3d 1100 (D.C. Cir. 1998)).

Mandamus action in United States Court of Appeals for the Dis-
trict of Columbia Circuit to overturn district court’s decision to
permit President’s counsel from taking discovery of OIC regard-
ing alleged 6(e) violations; reversed in favor of OIC position,
8/3/98 (In re: Sealed Case, 151 E.3d 1059 (D.C. Cir. 1998)).

Briefing on OIC'’s appeal to the United States Court of Appeals
for the District of Columbia Circuit from dismissal of Hubbell
tax case.

10.

10/1/98 - 3/31/99

Indictments: Webster L. Hubbell, 11/13/98; Julie Hiatt Steele,
1/7/99.

Trial commenced: Susan H. McDougal, 3/8/99.

Substantial litigation: Argument before United States Court of
Appeals for the District of Columbia Circuit on OIC’s appeal
from dismissal of Hubbell tax case; reversed in favor of OIC
position on jurisdictional issue, affirmed contrary to OIC posi-
tion on act of production immunity issue, 1/26/99 (United
States v. Hubbell, 167 F.3d 552 (D.C. Cir. 1999)).

Congressional Testimony: Independent Counsel Kenneth W.
Starr testifies before the House Judiciary Committee regarding
the Impeachment Referral, 11/19/98.

11.

4/1/99 - 9/30/99

Conditional guilty plea: Webster L. Hubbell, 6/30/99.
Trial completed: Susan H. McDougal, 4/12/99.
Trial: Julie Hiatt Steele, 5/3/99-5/7/99.

Substantial litigation: Appeal to United States Court of Appeals
for the District of Columbia Circuit from district court’s dis-
missal of false statements charge against Webster Hubbell;
reversed in favor of OIC position, 6/1/99 (United States v.
Hubbell, 177 F.3d 11 (D.C. Cir. 1999)).

Appeal to United States Court of Appeals for the District of
Columbia Circuit on motion for summary reversal of district
court’s order requiring OIC to show cause why it should not be
held in contempt for violating Rule 6(e); reversed in favor of OIC
position, 9/7/99 (In re: Sealed Case, 192 F.3d 995 (D.C. Cir. 1999)).
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Congressional Testimony: Independent Counsel Kenneth W.
Starr testifies before the Senate Governmental Affairs Commit-
tee, 4/14/99.

12. 10/1/99 - 3/31/00

Resignation of Kenneth W. Starr and appointment of Robert W.
Ray, 10/18/99.

Reports: Final Reports filed In re: Bernard Nussbaum and Anthony
Marceca (matters related to the FBI files matter), 3/16/00.

Substantial Litigation: United States District Court for the East-
ern District of Arkansas ethics complaints filed by Francis Man-
danici, Stephen Smith, and Julie Hiatt Steele; on May 18, 2000,
each complaint was dismissed as without merit (In re: Man-
danici v. Starr, 99 F. Supp.2d 1019 (E.D. Ark. 2000); In re: Smith v.
Starr, 99 F. Supp.2d 1037 (E.D. Ark. 2000); In re: Steele v. Starr, 99
F. Supp.2d 1042 (E.D. Ark. 2000)).

United States District Court for the Western District of Arkansas
petition filed against OIC for access to grand jury materials and
the subsequently filed ethics complaint against the OIC by
judges from the United States District Court for the Eastern Dis-
trict of Arkansas; the petition for access to grand jury materials
was eventually withdrawn and the ethics complaint was found
to be without any basis.

13. 4/1/00-9/30/00

Appeal to the United States Supreme Court from the decision of
the United States Court of Appeals for the District of Columbia
Circuit on act of production immunity issue in the Hubbell tax
case; affirmed contrary to OIC position, 6/5/00 (United States v.
Hubbell, 530 U.S. 27 (2000)).

Report: Final Report In re: William David Watkins and In re:
Hillary Rodham Clinton (a matter relating to the firings of the
White House Travel Office employees) filed, 6/22/00.

Report: Final Report In re: Anthony Marceca and In re: Bernard
Nussbaum publicly released, 7/28/00.

Facilities: Little Rock office closed, 8/31/00.
Investigation completed: Independent Counsel announced

conclusion in the investigation In re: Madison Guaranty Sav. &
Loan Ass’n (commonly referred to as “Whitewater”), 9/20/00.

14. 10/1/00 - 3/31/01

Final Report of the Independent Counsel

Related litigation: Chief Judge, U.S. District Court for the Dis-
trict of Columbia found former OIC spokesman Charles G.
Bakaly, III not guilty of criminal contempt, 10/6/00.

Report: Final Report publicly released In re: William David
Watkins and In re: Hillary Rodham Clinton, 10/18/00.

Agreement: OIC and William Jefferson Clinton, completing all
remaining investigative and prosecutive matters, 1/19/01.

Full and Unconditional Presidential Pardons Issued: Susan H.

McDougal, Robert W. Palmer, Stephen A. Smith, Christopher V.
Wade, 1/20/01.

In Re: Madison Guaranty Savings & Loan Association



Report: Final Report filed with the Court: In re: Madison Guar-
anty Sav. & Loan Ass’n, 3/2/01.

15.  4/1/01 -9/30/01 Report: Final Report submitted to the Court: In re: Madison
Guaranty Sav. & Loan Ass'n (regarding Monica Lewinsky and
others), 05/18/01.

Shutdown: All investigative work and final reports completed;
archiving of records continues; awaiting attorney fee petitions;
notification to oversight committees of completion of investiga-
tion; notification to Attorney General of transfer of substantially
completed remaining matters to Department of Justice, 5/01.

The pie chart below shows the percentage of each major expense category as
listed in the Statement of Expenses, covering the period from inception of the
Office of the Independent Counsel through March 31, 2001.

Major Expense Categories

Travel 12% Administrative 4%

Supplies 1%
Contracts 14%

Rent, Utilities, Etc. 9%

Equipment 1%

Personnel
Related 59%

The chart indicates that the majority of the expenses are related to person-
nel. Through March 2001, personnel compensation and benefits totaled $21.4
million and contractual services, such as criminal investigators, legal consultants,
and computer support, totaled $8.7 million. These amounts, together with
$17 million in unreimbursed expenses, totaled $47.1 million, or over 73% of all
OIC expenses.

The third most costly category in this investigation, $8.1 million, was travel.
In 1994, when Robert B. Fiske Jr. established the Office in Little Rock, he estab-
lished a policy and practice, for security and confidentiality reasons, that person-
nel—investigators, prosecutors, and support staff—be selected from outside the
Little Rock area. Consequently, most DOJ and other directly hired employees
were in official extended travel status to Little Rock. Nearly every individual
within the DOJ who worked for regulatory Independent Counsel Fiske in Little
Rock was from out-of-town and in extended travel status. Similarly, FBI and IRS
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agents and staff who worked in Mr. Fiske’s investigation were from all over the
country and were placed in extended travel status.’

28 U.S.C. § 594(b)(3)(A) allows an independent counsel, or others appointed
by the independent counsel, to commute to or from the city in which the pri-
mary office of the independent counsel or person is located. When Independent
Counsel Starr assumed responsibility for the investigation, he decided to con-
tinue Mr. Fiske’s policy of hiring and detailing investigators, prosecutors, and
staff from places other than Little Rock.6

Significant travel costs were also incurred during the Washington, D.C.
phase of the investigation. All three independent counsels—Robert Fiske, Ken-
neth Starr, and Robert Ray—actively sought experienced prosecutors, and current
and former federal investigators, to serve in Washington on the Madison Guar-
anty, Travel Office, FBI Files, and Lewinsky investigations. As a result, the Office
incurred significant travel expenses to and from Washington. To the extent possi-
ble, prosecutors and FBI agents from the metropolitan Washington area were
appointed or detailed. However, when DOJ resources were unavailable at the
times and for the periods required during the investigation, prosecutors, agents
and investigators were detailed to the OIC from other parts of the country.
Authorized travel reimbursements for those commuting from FBI field offices and
U.S. Attorneys’ Offices to Washington, sometimes for one to two year periods,
were substantial. This Office reimbursed travel expenses as the DOJ would do in
similar situations and as was done in Mr. Fiske’s office.

s $1.7 million of the travel dollars were directly reimbursed to the FBI and the IRS for FBI or IRS
personnel sent to Little Rock and Washington. In an opinion forwarded to this Office from Clarence
A. Lee Jr., Associate Director, Administrative Office of U.S. Courts, dated December 27, 1994, the
Department of Justice said that agencies that support an independent counsel can request reimburse-
ment from the independent counsel for costs those agencies incur in the course of their work for the
independent counsel. Based upon that opinion, the FBI requested, and Independent Counsel Starr
concurred, in reimbursing the FBI for the cost of travel the FBI incurred. The FBI did not request
reimbursement for salaries and benefits of agents and staff.

628 U.S.C. § 594(b) allows for consideration of the cost to the government, amount of time
required for the investigation, impact on the investigation, and the individual's circumstances who
are "unable or unwilling to relocate." This Office found that most attorneys (including Independent
Counsel Ray) and staff from places other than Washington or Little Rock were unable and unwilling
to relocate and that such relocation was cost prohibitive.
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Independent Counsel Kenneth W. Starr/Robert W. Ray

Statement of Expenses

(The accompanying Notes are an integral part of this Statement.)

Expenses through Percent of
Expenses by Major Categories (Note 1) March 2001 Total
Personnel Compensation and Benefits (Note 2) $21,370,211 32.9%
Travel (Note 3) 8,079,562 12.4%
Rent, Communications, Utilities, Printing (Note 4) 5,997,153 9.2%
Contractual Services (Note 5) 8,681,683 13.4%
Supplies and Material 768,687 1.2%
Capital Equipment (Note 6) 857,340 1.3%
Administrative Costs (Note 7) 2,394,460 3.7%
Total Direct Costs $48,453,224 74.5%
Indirect (Unreimbursed) Costs (Note 8) (Unaudited) 16,584,946 26.5%
Total Expenses through March 2001: $65,038,170 100%
Estimated Expenses, April - September 2001: 3,544,646
Less fines, penalties, assessments and restitution: -9,119,113
Net Costs Through September 2001: $59,463,703

Notes to the Statement of Expenses
Note 1—Accounting Policies and Reporting Requirements

Independent counsels are required by statute to prepare a Statement of
Expenditures every six months. 28 U.S.C. § 596(c)(2) requires the Comptroller
General to conduct financial reviews and audits of a statement and report the
results to Congressional Committees. GAO audited and published statements
every six months in publications entitled Financial Audit: Independent Counsel
Expenditures. The most recent audit covered the period April 1 through September
30, 2000 and was published on March 31, 2001. Copies of the audit are available
from the GAO. The GAO's reports have consistently passed favorably upon the
Office’s financial status and condition and internal and management controls. As
stated repeatedly in the reports, “for the controls [in the OIC] we [GAOQ] tested, we
found no material weaknesses in the internal control structure and its opera-
tions.” GAO also stated, “Our audit tests for compliance with selected provisions
of laws and regulations disclosed no instances of noncompliance that would be
reportable under generally accepted government auditing standards.”

28 U.S.C. § 594(h)(1)(a) requires independent counsels to submit expense
reports every six months to the Special Division. Expenses differ from expendi-
tures. Expenses include costs incurred during a given reporting period based upon
obligations to vendors (accrual basis of accounting). In the expense reports, goods
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and services received, or obligations thereof, may not necessarily have been paid
during the relevant period. Expenditures include cash or equivalent payments
made and recorded during the reporting period (cash basis of accounting).

Note 2—Personnel Compensation and Benefits

Of the $21.4 million in personnel compensation and benefits, $5.3 million
were reimbursements to the DOJ and IRS for attorneys and other support staff
detailed to the investigation.

Note 3—Travel

Travel included expenditures for investigation-related transportation, lodg-
ing, meals, miscellaneous and related expenses incurred by personnel appointed
by the Office, personnel from other agencies detailed or assigned to the Office,
witnesses being interviewed by the Office or appearing before grand juries and at
trials, and consultants or contract employees employed by this Office.

Note 4—Rent, Communication, and Utilities.

This category includes office space rent, telephone charges, utility bills,
office equipment rentals, transportation of equipment, office parking charges and
printing. Of the $5.99 million, through March 2001, $3.9 million was for office
rent. The major office costs were in 1001 Pennsylvania Avenue, Washington,
D.C. and two separate locations in Little Rock, Arkansas. In both locations, the
amount of square footage fluctuated during the period 1994-2001, depending
upon needs in those locations.

The maximum square footage in the Washington office reached 16,225
from December 1998 to May 2001. In July 1998, the Washington office expanded
into Alexandria, Virginia (6,900 square feet). The Virginia office was selected
because of its location and low cost; it cost one-third of the Washington space.
The main Washington office is expected to be vacated in January 2002, when the
lease expires. In January 2002, all remaining Washington functions will in any
event be consolidated into the Virginia office.

In Little Rock, the maximum square footage reached 13,200 from January
1995 to September 1996. All space in Little Rock was relinquished in August
2000. In addition, the FBI provided a garage in Little Rock for voluminous
records storage from 1994-2000 and the General Services Administration pro-
vided a basement office in the Little Rock federal building from 1996-1999, both
at no charge to the OIC.

Note 5—Contractual Services

Contractual services include the costs for criminal investigators, legal con-
sultants, trial preparation, computer support and maintenance services, financial
services, office renovations and security, equipment maintenance services, and
other professional investigative services.

Note 6—Capital Equipment

Capital equipment includes office equipment purchases such as computers,
printers, audio-visual equipment (such as equipment needed for trials and grand
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juries), TVs, VCRs, copiers, facsimiles, furniture, and other assets. All equipment
and furniture assets were inventoried and sight audited every six months. At the
conclusion of the investigation, all assets will be or will have been transferred to
the Department of Justice or other federal agencies.

The $857,340 shown represents the actual amount paid for the acquisitions,
not the actual value held by the Office’s inventory.

Note 7—Administrative Services

The Administrative Office of the U.S. Courts (AOUSC) charged an adminis-
trative fee of 3% of all expenditures for performing disbursement, personnel, pay-
roll, accounting, and advice and counsel functions for the Office. Payment of the
fee was automatically posted to the AOUSC-generated monthly Status of Funds
report. From inception to March 31, 2001, these fees totaled $1.33 million.

In addition, the AOUSC incurred expenditures on behalf of all independent
counsels that were not directly attributable to any one independent counsel. For
each six month period, GAO allotted a percentage of these AOUSC costs to each
Independent Counsel, based upon an average number of personnel on each
office’s payroll. Through September 2000, GAO allotted $1.1 million as this
Office’s share.

Note 8—Indirect (Unreimbursed) Costs

Indirect costs included the federal employee payroll (mostly personnel com-
pensation and benefits) and travel costs for FBI and IRS investigators and support
staff assigned to this Office by various federal agencies. These costs were incurred
by the employees’ respective agencies.

The cumulative amounts (unaudited) provided by each agency through Sep-
tember 2000 were:

Dollars (unaudited)

Department of Justice ...................... $105,924
FBI ..o 12,871,770
U.S. Marshals Service ....................... 2,046,161
Internal Revenue Service . .. .................. 1,561,091
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Appendix F

Investigation Chronology

In Re: Madison Guaranty Savings & Loan
Association, Div. No. 94-1 (D.C. Cir.
[Spec. Div.] Jan. 16, 1998) (Regarding
Monica Lewinsky and Others)

Regarding Monica Lewinsky and Others 147




1/20/93

5/6/94

6/30/94

8/5/94

7/10/95
11/15/95

4/5/96

1/20/97
12/5/97
12/19/97

12/24/97
12/28/97

1/7/98
1/12/98

1/16/98

1/17/98
1/18/98

1993

William Jefferson Clinton is inaugurated President of the
United States.

1994

Paula Jones files a sexual harassment lawsuit against President
Clinton.

President Clinton signs the Independent Counsel Reauthorization
Act into law.

Kenneth W. Starr is appointed statutory Independent Counsel.
The Department of Justice transfers the Madison Guaranty/White-
water investigation to the Office of the Independent Counsel.

1995
Monica S. Lewinsky begins a White House internship.

President Clinton begins an intimate relationship with Lewinsky.

1996

Lewinsky is transferred from the White House to the Pentagon.

1997

President Clinton inaugurated for a second term of office.
Lewinsky’s name appears on the Jones v. Clinton witness list.

Lewinsky is served with a subpoena to appear for a Jones v. Clinton
deposition and to produce gifts from President Clinton.

Lewinsky completes her last day of work at the Pentagon.

Lewinsky meets with President Clinton and receives gifts,
later giving a box containing gifts from President Clinton to
Betty Currie.

1998

Lewinsky signs an affidavit to be filed in Jones v. Clinton.

The Office of the Independent Counsel receives information that
Lewinsky is attempting to influence the testimony of a witness in
Jones v. Clinton.

Attorney General Janet Reno asks the Special Division to appoint
an independent counsel to investigate Lewinsky’s activities relat-
ing to the Jones v. Clinton litigation; the Special Division, in a
sealed order, appoints Independent Counsel Starr to investigate
the Lewinsky matter.

President Clinton is deposed in Jones v. Clinton.

President Clinton meets with Betty Currie to discuss his deposition.
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1/21/98

1/23/98

1/27/98

1/27/98

1/29/98

1/29/98

4/1/98

717198

7/17/98
7/27/98

7/28/98

7/30/98

8/3/98

8/3/98

8/6/98
8/17/98

Final Report of the Independent Counsel

The Lewinsky matter is widely reported in the national media.
President Clinton publicly denies having had sexual relations
with Lewinsky; he further denies asking anyone to lie.

Betty Currie is added to the witness list in Jones v. Clinton.

Betty Currie is served with a subpoena for a deposition in
Jones v. Clinton.

Betty Currie testifies before United States District Court for the
District of Columbia Grand Jury 97-2.

Judge Wright grants Independent Counsel’s motion to stay discov-
ery in Jones v. Clinton so as not to interfere with this Office’s crimi-
nal investigation.

The Special Division unseals the Lewinsky jurisdictional mandate.

Chief Judge Wright grants summary judgment in favor of Presi-
dent Clinton in Jones v. Clinton.

The United States Court of Appeals for the District of Columbia
Circuit affirms the district court’s order compelling the grand jury
testimony of Secret Service agents (In re: Sealed Case, 148 F.3d 1073
(D.C. Cir. 1998)).

President Clinton is served with a grand jury subpoena.

The United States Court of Appeals for the District of Columbia
Circuit rejects Bruce Lindsey’s appeal from the district court’s
order compelling his testimony despite government attorney-
client privilege objections (In re: Bruce R. Lindsey (Grand Jury Testi-
mony), 148 F.3d 1100 (D.C. Cir. 1998)).

Lewinsky and the Office of the Independent Counsel reach an
Immunity and Cooperation Agreement. Lewinsky turns a blue
dress over to investigators.

The Office of the Independent Counsel sends Lewinsky’s blue
dress to the FBI Laboratory.

The United States Court of Appeals for the District of Columbia
Circuit grants the Independent Counsel’s petition for a writ of
mandamus to prevent President Clinton’s personal counsel from
taking discovery of the Office of the Independent Counsel’s staff
regarding alleged Fed. R. Crim. P. 6(e) violations (In re: Sealed Case,
151 E3d 1059 (D.C. Cir. 1998)).

President Clinton gives a blood sample to investigators from the
Office of the Independent Counsel.

Lewinsky testifies before the grand jury for the first time.

FBI Laboratory confirms that the DNA sample taken from Lewin-
sky’s dress matches the blood taken from President Clinton. Presi-
dent Clinton testifies before the grand jury, acknowledging an
improper relationship with Lewinsky.
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9/9/98

11/9/98

11/19/98

12/19/98

2/12/99

4/12/99

4/14/99

6/30/99
9/7199

10/18/99

1/27/00

2/15/00

5/18/00

Independent Counsel Starr forwards a Referral to the United States
House of Representatives pursuant to 28 U.S.C. § 595(c).

The United States Supreme Court denies the Secretary of the Trea-
sury’s petition for writ of certiorari seeking to overturn the United
States Court of Appeals for the District of Columbia Circuit’s affir-
mance of the district court’s order compelling the grand jury testi-
mony of Secret Service agents (Rubin v. United States, 525 U.S. 990,
119 S. Ct. 461 (1998)).

Independent Counsel Starr testifies before the House Judiciary
Committee regarding the Referral.

The House of Representatives votes two articles of impeachment
of President Clinton.

1999

Following trial, the United States Senate’s votes on the House Arti-
cles of Impeachment fail to garner the concurrence of two thirds
of the Members present necessary for conviction of President
Clinton.

Chief Judge Wright holds President Clinton in civil contempt for
his conduct during discovery in Jones v. Clinton.

Independent Counsel Starr testifies before the Senate Governmen-
tal Affairs Committee regarding the future of the Independent
Counsel Act.

The Independent Counsel Reauthorization Act expires.

The United States Court of Appeals for the District of Columbia
Circuit grants the Independent Counsel’s motion for summary
reversal of the district court’s order requiring the Office of the
Independent Counsel to show cause why it should not be held in
contempt for violating Rule 6(e) (In re: Sealed Case, 192 F.3d 995
(D.C. Cir. 1999)).

Independent Counsel Starr resigns. The Special Division appoints
Robert W. Ray Independent Counsel.

2000

The Arkansas Supreme Court orders its Committee on Professional
Conduct to begin formal disciplinary proceedings against Presi-
dent Clinton.

The Arkansas Supreme Court Committee on Professional Conduct
serves a formal complaint on President Clinton.

Allegations of ethical misconduct filed by Francis Mandanici,
Stephen Smith, and Julie Hiatt Steele in the United States District
Court for the Eastern District of Arkansas are rejected as without
merit. (In re: Mandanici v. Starr, 99 F. Supp.2d 1019 (E.D. Ark.
2000); In re: Smith v. Starr, 99 E. Supp.2d 1037 (E.D. Ark. 2000); In
re: Steele v. Starr, 99 ESupp.2d 1042 (E.D. Ark. 2000)).
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5/22/00

7/11/00

8/4/00

8/7/00

8/17/00

8/18/00

10/6/00

10/16/00

11/9/00

11/21/00

12/8/00
12/21/00

12/27/00

1/5/01

1/10/01

The Arkansas Supreme Court Committee on Professional Conduct
recommends President Clinton’s disbarment for “serious miscon-
duct” in Jones v. Clinton.

United States District Court for the District of Columbia Grand
Jury 2000-03 is empaneled to continue investigating the Lewinsky
matter.

Independent Counsel Ray sends his annual report to Congress
and confirms the existence of ongoing investigations.

Independent Counsel Ray informs the Special Division of the
empanelment of a grand jury to hear evidence in the Lewinsky
matter.

Judge Richard D. Cudahy of the Special Division discloses to the
Associated Press that a grand jury has been empaneled in the
Lewinsky matter.

The Justice Department’s Office of Legal Counsel provides the
Independent Counsel with a formal opinion that a former Presi-
dent may be prosecuted for crimes of which he was acquitted by
the Senate.

Chief Judge Norma Holloway Johnson finds Charles G. Bakaly, III,
a former spokesman for the Office of the Independent Counsel,
not guilty of criminal contempt.

The Justice Department’s Office of Legal Counsel provides the
Independent Counsel with a formal opinion that a sitting Presi-
dent is constitutionally immune from indictment and criminal
prosecution.

The Arkansas Supreme Court Committee on Professional Conduct
asks President Clinton to admit or deny whetner he testified
falsely in his Jones v. Clinton deposition. Following timely requests
for extension of time to respond, President Clinton is ordered to
reply by January 22, 2001.

Independent Counsel Ray calls David Kendall to request a meet-
ing with President Clinton.

The Office of the Independent Counsel re-interviews Lewinsky.

David Kendall agrees to Independent Counsel Ray’s meeting with
the President.

Independent Counsel Ray meets with President Clinton.

2001

David Kendall meets with the Arkansas Bar regarding a proposed
Agreed Order of Discipline of President Clinton.

The Arkansas Bar authorizes an Agreed Order of Discipline.
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1/19/01 President Clinton executes an Agreed Order of Discipline and
acknowledges false testimony under oath; Independent Counsel
Ray thereupon resolves all investigative matters remaining before
the Office.

5/18/01 The Independent Counsel submits his Final Report concerning In
re: Madison Guaranty Savings & Loan Association, Div. No. 94-1
(D.C. Cir. [Spec. Div.] Jan. 16, 1998) (regarding Monica Lewinsky
and others).
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SIDNEY BLUMENTHAL
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1299 PeNNsYLVANIA AVE., NW .

HOSVIVNF!QSII HOWREY WasHINGTON, DC 20004-2402
ARNGLD o PHonE 202.783.0800
LS AT ToRNEYS AT LAW Fax 202.383.6610

A LiMtiip Liasiity PARTNERSHIP

Jamary 1, 2002 DviTrs J. NIONAKIS
United States Court of Appeals [ Parmex
for the District of Columbia Gircuit 202.383.7133

nionakisd@howrey.com
o]

HAND DELIVERY FILED JAN1 1 202

Ms. Marilyn R. Sargent Special Division

Chief Deputy Clerk

United States Court of Appeals
District of Columbia Circuit
333 Constitution Avenue, N.W.
Washington, DC 20001

Re: Inre Madison Guarant Savin‘ s & Loan (In re Monica Lewinsk

Dear Ms. Sargent:

On behalf of Mr. Sidney Blumenthal, I enclose his comments to the report in the above-
referenced matter.

If you have any questions, please call me at 202.383.7133.

Thank you.
Very truly yours,
p / : :
imitri & Nionakis
Enclosure
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United States Gourt of Apgeals

For the District of Columbia Circuit
FILEp JAN1 1 2602
Special Division
COMMENT OF SIDNEY BLUMENTHAL TO
OFFICE OF INDEPENDENT COUNSEL REPORT

IN RE MADISON GUARANTY SAVINGS & LOAN
(IN RE MONICA LEWINSKY)

Comment to page xxii, footnote 86:

Mr. Blumenthal was also interviewed by the Office of Independent Counsel on August 24, 1999.
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LAURA L. CALLAHAN
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CAITED STATES CooiiT OF APPERLS RALPH L. LOTKIN
Luﬁ DISTRICT OF uG:..UMB,I;\ gg Eﬁl# ATTORNEY AT LAW
e o s Capitol Hil) West Building
l v Jn SN0 mw:cﬁml‘& Court of Ap eals
States u
Washington, D.C. 26002 93, mg District of Columbsa ircuit
RECEIVED B e 20
Parhareis it NOV 2 6 2001
Lotkinl sw@eol.com
E-mail: FILED
November 20, 2001 Special Division
UNDER SEAL
Mark J. Langer
Clerk
United States Court of Appeals
District of Columbia Circuit

Washington, D.C. 20001-2866
Re:  Laura L. Callahan

Dear Mr. Langer:

This responds to your letter dated October 5, 2001 in which you notified me and my
client, Ms. Laura L. Callahan, as to the submission of a Final Report by the Independent Counsel
in Division No. 94-1, In Re: Madison Guaranty Savings & Loan Association (Regarding Monica
LewmskyandOthers) “You indicated that Ms. Callahanmdleou]drev:ewporhonsofthe
Report in which Ms. Callahan is mentioned and submit to you "any comments or factual
information for possible inclusion in an appendix to the Report."

Having undertaken a review of the relevant portions of the Final Report with Ms.
Callahan on November 19, 2001, and pursuant to my telephone conversation of this date with
Julie Thomas, Esg., Deputy Independent Counsel, I Callahan respectfully submit the following
brief comments on behalf of my client:

(1) On Page v of Appendix D, the reference to "Laura Crabtree ‘Callahan" should:be.
corrected to "Laura L. Crabtree”. At all times while employed by the Executive Office of the-
President my client was known as Laura L. Crabtree since she was not married at the time and
had not changed her last name to Callahan.

(2) Two reports of the Independent Counsel have now been submitted which separately ’
include an appendix addressirig the White House email matter. In the first. sel
Report (the subject of the Court's order of April 27, 2001) the White Housé email situation 15"
discussed without conclusion or recommendation by the Independent Counsel. The most reeent '
report also references the email matter but goes on to conclude that there was insufficient
evidence upon which to support any charge concerning so-called threats to Northrup Grumman
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Corporation employees.  Obviously, this is a conclusion with which Ms. Callahan agrees and has
vigorously so contended from the outset.

Unfortunately, however, release of the first Independent Counsel Report without
reference to the conclusions contained in the second Report will likely give rise to renewed
speculation and criticism of Ms. Callahan's role and conduct in the email matter. Only the
second Report finally puts the issue to rest with a clear and concise statement that insufficient
evidence was adduced supporting any of the allegations against her. To date, Ms. Callahan has
endured the spurious allegations with quiet dignity and without comment. Her patience should
be rewarded with an effort by either the Independent Counsel or the Court to foreclose the
possibility of further discomfort to her and her family.

In this light, 1 request consideration be given to either merging the relevant portions of
the two appendices into one document or, if not possible, referring to the latter document (and its
conclusion) as an editor's note to the first document in order to avoid the likely revitalization of
efforts to disparage Ms. Callahan prior to release of the second Independent Counsel Report.

In my discussion with Ms. Thomas, I understood her to appreciate our concerns. She also
suggested that we present this issue in a formal communication to the Court so that it may be
considered by the appropriate individuals.

Should you have any questions, please do not hesitate to contact me. Again, we
appreciate the courtesy. extended to Ms. Callahan and trust these comments will be given
appropriate consideration.

l Coéel.to Laura L. Callahan
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Special Division
January 9, 2002

United States Court of Appeals
Mark J. Langer, Clerk )

District of Columbia Circuit

333 Constitution Avenue Northwest
Room 5409

Washington, D.C. 20001-2866

RE: Madison Guaranty Savings & Loan Association (Regarding
Monica Lewinsky and Others)
My client: Robert Hill

Dear Mr. Langer:
Having reviewed the draft of the Office of Independent' Counsel's report |
hereby submit the following comments on behalf of Mr. Hill.
COMMENTS FOR INCLUSION IN AN APPENDIX TO THE REPORT
Mr. Hill takes exception to the Report’s characterization of “contumacious
conduct” on his behalf for his noncompliance with a grand jury subpoena issued
under exceptional circumétances. Mr. Hill also takes exception to the assertion

that his conduct delayed the investigation by more than six months. Mr. Hill

refused to comply with independent counsel’s subpoena in that it appeared to be
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totally unrelated to independent counsel’s grant of authority. Mr. Hill's actions
must be viewed in context. At the time of his noncompliance there were many
unanswered questions concerning the boundaries of independent counsel’s
jurisdiction including significant constitutional issues. The only avenue to obtain
clarification from the Eighth Circuit concerning these significant issues was by
refusing to comply with the subpoena. ‘

On June 28, 1995 the Office of Independent Counsel served grand jury
subpoenas duces tecum on Robert M. Hill individually and Robert M. Hill, P.A.
(Mr. Hill's inactive professional association through which he once practiced
accounting). The subpoenas requested document production evidencing
contributions by him and his relatives to the 1990 William Jefferson Clinton
gubernatorial campaign and Mr. Clinton’s 1992 presidential campaign. The
subpoena also requested document production evidencing transfers of funds from
Mr. Hill and his P.A. to certain listed persons, for the most part relatives. On July
18, 1995 Mr. Hill filed under seal a motion to quash or modify the subpoenas..
On August 17, 1995 the United States District Judge overseeing the matter
entered an Order under seal denying the motion to quash or modify the subpoena.
Several days later the Office of Independent Counsel asked the Court for an order
compelling Mr. Hill to produce by a date certain the documents called for by the
subpoenas. The Court ordereg‘Mr. Hill to produce the documents called for on
August 31, 1995. Mr. Hi]l and Mr. Branscum who had received similar
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